
2008 WI 76 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2006AP450 
COMPLETE TI TLE:   
 Town of  Rhi ne,  

          Pl ai nt i f f - Appel l ant ,  
     v.  
Br ock O.  Bi zzel l ,  Mat t hew A.  Schuet t e,  Jonat hon 
W.  Thompson,  Ti mot hy J.  Van der  Vaar t ,  Andr ew S.  
Wi esz,  Scot t  R.  Wi esz,  and Mani t owoc Ar ea Of f  
Hi ghway Vehi c l e Cl ub,  I nc. ,  
          Def endant s- Respondent s.  
 

  
   ON CERTI FI CATI ON FROM THE COURT OF APPEALS 
  
OPI NI ON FI LED:  Jul y 1,  2008   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Febr uar y 26,  2008   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Sheboygan   
 JUDGE:  Gar y Langhof f    
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s ( opi ni on f i l ed) .    
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f - appel l ant  t her e wer e br i ef s by Joseph R.  
Ci ncot t a and t he Law Of f i ces of  Joseph R.  Ci ncot t a,  Mi l waukee,  
and by Paul  Di r kse and O’ Nei l ,  Cannon,  Hol l man,  DeJong,  S. C. ,  
Sheboygan,  and or al  ar gument  by Joseph Ci ncot t a.  

 
For  t he def endant s- r espondent s t her e was a br i ef  by Mi chael  

E.  Lamber t  and Kummer ,  Lamber t  & Fox,  LLP,  Mani t owoc,  and or al  
ar gument  by Mi chael  E.  Lamber t .  

 
An ami cus cur i ae br i ef  was f i l ed by Andr ew T.  Phi l l i ps,  

Gi na M.  Ozel i e,  and St adl er ,  Cent of ant i  & Phi l l i ps,  S. C. ,  
Mequon,  on behal f  of  t he Wi sconsi n Count i es Associ at i on.  

 
An ami cus cur i ae br i ef  was f i l ed by Lee Tur oni e,  assi st ant  

l egal  counsel ,  Shawno,  on behal f  of  t he Wi sconsi n Towns 
Associ at i on.  

 



 

 2 

An ami cus cur i ae br i ef  was f i l ed by Thomas D.  Lar son and 
Debr a P.  Conr ad,  Wi sconsi n REALTORS® Associ at i on,  Madi son,  and 
John A.  Kassner  I I I  and Mur phy Desmond S. C. ,  Madi son,  on behal f  
of  t he Wi sconsi n REALTORS® Associ at i on,  and or al  ar gument  by 
John A.  Kassner  I I I .  

 
 



 

 

2008 WI 76
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Sheboygan 

Count y,  Gar y Langhof f ,  Judge.   Af f i r med i n par t ,  r ever sed i n 

par t ,  and cause r emanded t o t he c i r cui t  cour t .    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s case i s bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1  The ci r cui t  cour t  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si ons unl ess ot her wi se i ndi cat ed.   Ref er ences t o 
t he Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code ar e t o t he 2005 ver si on 
unl ess ot her wi se i ndi cat ed.  
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concl uded t hat  Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code § 4. 08( 2) ( a) , 2 

" B- 2 Commer ci al  Manuf act ur i ng or  Pr ocessi ng, "  i s  

unconst i t ut i onal  and t hat  t he def endant s '  nui sance or di nance 

vi ol at i ons shoul d be di smi ssed.   The cour t  of  appeal s cer t i f i ed 

t wo i ssues t o t hi s cour t .    

¶2 The f i r st  i ssue i s whet her  Town of  Rhi ne,  Wi s. ,  

Muni ci pal  Code § 4. 08( 2) ( a)  i s unconst i t ut i onal  on i t s f ace.   We 

concl ude t hat  § 4. 08( 2) ( a) ,  t he B- 2 Di st r i ct ,  i s  

unconst i t ut i onal  on i t s f ace because i t  i s  ar bi t r ar y and 

unr easonabl e i n t hat  i t  pr ecl udes any use as of  r i ght  i n t he B- 2 

Di st r i ct  and such l i mi t at i on bear s no subst ant i al  r el at i on t o 

t he publ i c heal t h,  saf et y,  mor al s or  gener al  wel f ar e.    

¶3 The second i ssue i s whet her  t he c i r cui t  cour t  pr oper l y 

di smi ssed t he def endant s '  nui sance or di nance vi ol at i ons.   We 

concl ude t hat  t he c i r cui t  cour t  appl i ed a common- l aw def i ni t i on 

of  " nui sance"  r at her  t han t he def i ni t i on of  " publ i c nui sance"  

ar t i cul at ed i n Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code § 2. 02.   As a 

r esul t ,  we r emand t o t he c i r cui t  cour t  t o appl y t he code' s 

def i ni t i on of  " publ i c nui sance. "  

¶4 Ther ef or e,  we af f i r m i n par t ,  r ever se i n par t ,  and 

r emand t o t he ci r cui t  cour t  f or  a new hear i ng on t he publ i c 

nui sance cl ai m.  

                                                 
2 Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code § 4. 08( 2) ( a)  r eads i n 

par t ,  " [ t ] her e ar e no per mi t t ed uses i n t he B- 2 Di st r i ct ,  except  
t hat  t hose uses per mi t t ed i n t he Agr i cul t ur al  Land Di st r i ct s A-
1,  A- 2 and A- 3 may be aut hor i zed i n conj unct i on wi t h any 
condi t i onal  uses .  .  .  .  Al l  uses ar e condi t i onal  and shal l  
compl y wi t h t he pr ovi s i ons of  Sect i on 4. 09 of  t hi s or di nance. "    
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I .  FACTS 

¶5 On Oct ober  1,  2003,  t he Mani t owoc Ar ea Of f  Hi ghway 

Vehi c l e Cl ub,  I nc. ,  ( her ei naf t er  " t he Cl ub" )  pur chased 77. 2 

acr es of  l and i n sect i on t wel ve of  t he Town of  Rhi ne,  Sheboygan 

Count y.   The zoni ng cl assi f i cat i on of  t hi s l and has been " B- 2 

Commer ci al  Manuf act ur i ng or  Pr ocessi ng"  f or  20 year s.   Wi t hi n 

t hi s c l assi f i cat i on,  " [ t ] her e ar e no per mi t t ed uses i n t he B- 2 

Di st r i ct ,  except  t hat  t hose uses per mi t t ed i n t he Agr i cul t ur al  

Land Di st r i ct s A- 1,  A- 2 and A- 3 may be aut hor i zed i n conj unct i on 

wi t h any condi t i onal  uses .  .  .  .  Al l  uses ar e condi t i onal  and 

shal l  compl y wi t h t he pr ovi s i ons of  Sect i on 4. 09 [ Condi t i onal  

Uses]  of  t hi s or di nance. "   Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code 

§ 4. 08( 2) ( a) .   Condi t i onal  uses i n t he " B- 2 Commer ci al  

Manuf act ur i ng or  Pr ocessi ng"  di st r i ct  i ncl ude:  ( 1)  f abr i cat i on 

of  consumer  or  i ndust r i al  commodi t i es;  ( 2)  gar bage,  r ubbi sh,  

of f al ,  i ndust r i al  wast e and dead ani mal  r educt i on or  di sposal ;  

( 3)  quar r y i ng;  ( 4)  mi ni ng and or e pr ocessi ng;  ( 5)  sal vage yar ds 

f or  wood,  met al s,  paper s and cl ot hi ng;  and ( 6)  st ockyar ds. 3  I d.  

¶6 Af t er  pur chasi ng t he pr oper t y i n 2003,  c l ub member s 

used t he pr oper t y f or  r i di ng al l - t er r ai n vehi c l es ( ATVs)  and 

hunt i ng.   On Januar y 6,  2004,  pur suant  t o a r equest  by t he Town 

                                                 
3 On Mar ch 1,  2005,  t he Town of  Rhi ne amended t he 

condi t i onal  uses i n t he B- 2 Di st r i ct  t o i ncl ude of f - r oad vehi c l e 
par ks.   The Cl ub i ni t i al l y  appl i ed f or  a condi t i onal  use per mi t  
under  t he r evi sed or di nance,  but  i t  subsequent l y r equest ed t hat  
t he appl i cat i on be hel d whi l e t he def endant s sought  t o di smi ss 
t he nui sance or di nance vi ol at i ons.   The condi t i onal  use per mi t  
woul d have al l owed ATV act i v i t y on Wednesdays and Fr i days f r om 
10: 00 a. m.  unt i l  6: 00 p. m.  but  not  on weekends or  hol i days.  
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of  Rhi ne,  t he Cl ub' s pr esi dent  appear ed at  a Town of  Rhi ne boar d 

meet i ng. 4  At  t he meet i ng,  t he Cl ub pr esi dent  was asked what  

act i v i t i es wer e occur r i ng on t he pr oper t y.   The Cl ub pr esi dent  

r esponded t hat  member s " ar e a gr oup of  f ami l i es t hat  l i ve i n t he 

c i t y l i mi t s and don' t  own enough pr oper t y t o enj oy out door  

r ecr eat i on such as hunt i ng,  hor seback r i di ng,  bi cycl i ng,  ATV 

r i di ng et c. "  

¶7 Chai r man Sager  asked i f  t he Cl ub member s wer e awar e 

t hat  t he l and was zoned B- 2 when t hey pur chased t he l and.   The 

Cl ub pr esi dent  r esponded t hat  t he Cl ub' s at t or ney i nf or med t hem 

t hat  " because i t  was zoned busi ness and not  r esi dent i al [ , ]  t he 

manner  i n whi ch t hey ar e usi ng t he l and shoul d not  be an i ssue. "   

Chai r man Sager  t hen r el at ed t hat  B- 2 zones r equi r e a condi t i onal  

use per mi t  " f or  any use of  t he l and. "   He f ur t her  st at ed t hat  

" an appl i cat i on shoul d be di r ect ed t o t he Pl an Commi ssi on f or  

ei t her  a CUP [ condi t i onal  use per mi t ]  or  r ezoni ng. "   The Cl ub 

pr esi dent  t hen asked whet her  he needed t o appl y f or  speci f i c  

uses or  di f f er ent  zoni ng.   Chai r man Sager  answer ed t hat  i t  woul d 

depend on how t hey i nt ended t o use t he l and.    

¶8 On May 19,  2004,  t he Cl ub appl i ed f or  a condi t i onal  

use per mi t .   I n t he condi t i onal  use appl i cat i on,  t he Cl ub st at ed 

t hat  i t  want ed t o use t he pr oper t y f or  r ecr eat i onal  act i v i t i es,  

such as hunt i ng and r i di ng ATVs.   The appl i cat i on st at ed,  

                                                 
4 The r ecor d cont ai ns mi nut es f r om t he Januar y 6,  2004,  

meet i ng.   The mi nut es ar e ent i t l ed:  " Town of  Rhi ne Boar d of  
Super vi sor s Regul ar  Mont hl y Meet i ng. "   Chai r man Don Sager  
conduct ed t he meet i ng.  
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" [ t ] hi s I S NOT a r equest  f or  a commer ci al  or  i ndust r i al  

oper at i on. "   The condi t i onal  use per mi t  was deni ed on Sept ember  

7,  2004. 5  Al t hough t he r ecor d i s uncl ear  as t o when,  t he Cl ub 

al so appl i ed f or  t he B- 2 zone t o be r ezoned t o a B- 1,  

" Nei ghbor hood Busi ness"  di st r i ct .   That  r ezoni ng r equest  was 

al so deni ed,  but  i t  i s  uncl ear  f r om t he r ecor d when i t  was 

deni ed.    

¶9 On Oct ober  10,  2004,  t he El khar t  Lake Pol i ce 

Depar t ment  i ssued ci t at i ons t o s i x c l ub member s f or  v i ol at i ng 

t he Town of  Rhi ne' s Publ i c Nui sance Or di nance.   Town of  Rhi ne,  

Wi s. ,  Muni ci pal  Code § 2. 01.   On December  14,  2004,  a 

consol i dat ed t r i al  was hel d f or  al l  s i x def endant s.   The El khar t  

Lake Muni ci pal  Cour t  di smi ssed t he or di nance vi ol at i on due t o 

i nsuf f i c i ent  evi dence.   Pur suant  t o Wi s.  St at .  § 800. 14,  t he 

Town of  Rhi ne appeal ed t he muni ci pal  cour t ' s  deci s i on t o t he 

Sheboygan Count y Ci r cui t  Cour t .  

¶10 On December  19,  2004,  i n Sheboygan Count y Ci r cui t  

Cour t ,  t he Town of  Rhi ne f i l ed a compl ai nt  t hat  al l eged t wo 

causes of  act i on.   I n t he f i r st  cause of  act i on,  r egar di ng t he 

publ i c nui sance vi ol at i ons of  t he or di nance,  t he Town of  Rhi ne 

asked f or  a de novo r evi ew of  t he di smi ssed ci t at i ons.   I n t he 

second cause of  act i on,  r egar di ng t he zoni ng vi ol at i on,  t he Town 

of  Rhi ne asked f or  a det er mi nat i on of  whet her  t he Cl ub was 

vi ol at i ng t he Town of  Rhi ne' s zoni ng code,  and t he Town of  Rhi ne 

                                                 
5 Nei t her  t he mi nut es of  t hi s meet i ng nor  any ot her  sour ce 

appear s i n t he r ecor d t hat  pr ovi des t he boar d' s r easoni ng.    
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sought  an or der  enj oi ni ng t he Cl ub f r om oper at i ng ATVs on t he 

pr oper t y.  

¶11 On August  29,  2005,  a t r i al  t o t he cour t  was hel d.   On 

Januar y 13,  2006,  t he c i r cui t  cour t  i ssued a wr i t t en deci s i on.   

I n t hat  deci s i on,  t he c i r cui t  cour t  char act er i zed t he t wo i ssues 

as f ol l ows:  ( 1)  whet her  t he Town of  Rhi ne B- 2 zone use 

r est r i ct i on was const i t ut i onal ;  and ( 2)  whet her  t he Cl ub' s use 

of  t he pr oper t y const i t ut ed a publ i c nui sance.    

¶12 The ci r cui t  cour t  concl uded " t hat  a zoni ng or di nance 

whi ch bar s al l  uses wi t hi n a di st r i ct  i s  unr easonabl e. "   I t  

f ur t her  st at ed t hat  " a zoni ng or di nance whi ch per mi t s no uses 

wi t hi n a di st r i ct  i s  conf i scat or y i n nat ur e and oppr essi ve. "   

Accor di ngl y,  t he c i r cui t  cour t  concl uded t hat  t he zoni ng 

or di nance was unconst i t ut i onal .   Wi t h r espect  t o t he nui sance 

cl ai m,  t he c i r cui t  cour t  det er mi ned t hat  al t hough t he or di nance 

r el at ed t o a publ i c nui sance,  t he Town of  Rhi ne' s c l ai m was an 

at t empt  t o abat e a pr i vat e nui sance.   The ci r cui t  cour t ,  c i t i ng 

t o Mi l waukee Met r opol i t an Sewer age Di st r i ct  v.  Ci t y of  

Mi l waukee,  2005 WI  8,  277 Wi s.  2d 635,  691 N. W. 2d 658,  st at ed 

t hat  a nui sance i s a publ i c nui sance i f  " t he condi t i on or  

act i v i t y i nt er f er es wi t h t he publ i c r i ght  or  use of  publ i c 

space. "   The ci r cui t  cour t  det er mi ned t hat  t he nui sance coul d 

not  be a publ i c nui sance because t he pr oper t y at  i ssue was not  a 

publ i c pl ace,  and t he Cl ub' s act i v i t i es di d not  af f ect  t he 

ent i r e communi t y.   As a r esul t ,  i t  concl uded t hat  t he Town of  

Rhi ne l acked st andi ng t o advance t he cl ai m.   The Town of  Rhi ne 

appeal ed t he ci r cui t  cour t ' s  deci s i on.   Pur suant  t o Wi s.  St at .  
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§ 809. 61,  t he cour t  of  appeal s cer t i f i ed t hi s case t o us f or  

r evi ew and det er mi nat i on.   We accept ed t he cer t i f i cat i on.   

I I .  STANDARD OF REVI EW 

¶13 " The i nt er pr et at i on and appl i cat i on of  an or di nance t o 

an undi sput ed set  of  f act s i s a quest i on of  l aw,  whi ch t hi s 

cour t  deci des de novo. "   Br uno v.  Mi l waukee Count y,  2003 WI  28,  

¶6,  260 Wi s.  2d 633,  660 N. W. 2d 656.   The const i t ut i onal i t y of  

an or di nance i s al so a quest i on of  l aw,  whi ch t hi s cour t  r evi ews 

de novo.   Wi l ke v.  Ci t y of  Appl et on,  197 Wi s.  2d 717,  726,  541 

N. W. 2d 198 ( Ct .  App.  1995) .    

I I I .  ANALYSI S 

¶14 The Cl ub ar gues t hat  Muni ci pal  Code § 4. 08( 2) ( a) ,  t he 

B- 2 Di st r i ct ,  i s  unconst i t ut i onal  on i t s f ace because i t  

v i ol at es due pr ocess i n t hat  any use of  t he pr oper t y i s 

pr ohi bi t ed unl ess t he l andowner  obt ai ns a condi t i onal  use 

per mi t .   I t  f ur t her  ar gues t hat  t her e ar e no cl ear  and obj ect i ve 

st andar ds f or  t he l andowner  t o obt ai n a condi t i onal  use per mi t .   

The Town of  Rhi ne,  on t he ot her  hand,  ar gues t hat  Muni ci pal  Code 

§ 4. 08( 2) ( a)  i s const i t ut i onal .   I t  ar gues t hat  t he B- 2 Di st r i ct  

does al l ow f or  cer t ai n uses of  t he pr oper t y under  a condi t i onal  

use per mi t ,  and t her ef or e,  i t  i s  i naccur at e t o asser t  t hat  B- 2 

zoni ng does not  al l ow any use.   The Town of  Rhi ne al so ar gues 

t hat  Muni ci pal  Code § 4. 01 set s f or t h adequat e st andar ds f or  

obt ai ni ng a condi t i onal  use per mi t ,  and i t  asser t s t hat  a number  

of  ot her  muni ci pal i t i es have condi t i onal  use pr ovi s i ons s i mi l ar  

t o t he Town of  Rhi ne.   We concl ude t hat  § 4. 08( 2) ( a)  i s 

unconst i t ut i onal  on i t s f ace.    
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A.  Zoni ng pr i nci pl es 

¶15 Zoni ng or di nances and l and use r egul at i ons have a 

usef ul ,  val i d pur pose,  and t he gover nment  has br oad aut hor i t y t o 

enact  such cl assi f i cat i ons f or  t he pur pose of  pr omot i ng heal t h,  

saf et y,  mor al s or  t he gener al  wel f ar e of  t he communi t y.   St at e 

ex r el .  Amer i can Oi l  Co.  v.  Bessent ,  27 Wi s.  2d 537,  544- 46,  135 

N. W. 2d 317 ( 1965) .  

¶16 The Town of  Rhi ne has adopt ed vi l l age power s pur suant  

t o Wi s.  St at .  § 61. 35,  whi ch st at es t hat  t he power s and dut i es 

conf er r ed and i mposed by Wi s.  St at .  § 62. 23,  " Ci t y Pl anni ng, "  

appl i es t o v i l l age of f i c i al s.   Zoni ng of  muni ci pal i t i es i s,  

t her ef or e,  accompl i shed pur suant  t o § 62. 23( 7)  and i t s 

subsect i ons.  

¶17 " Zoni ng or di nances compr ehensi vel y assi gn compat i bl e 

l and uses t o zoni ng di st r i ct s t hr oughout  t he communi t y. "   Dani el  

R.  Mandel ker ,  Land Use Law § 1. 04,  at  1- 4 ( 5t h ed.  2003) .   The 

muni ci pal i t y i s gener al l y di v i ded i nt o di f f er ent  di st r i ct s,  such 
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as r esi dent i al ,  commer ci al ,  and i ndust r i al . 6  I d.   The use of  

compr ehensi ve zoni ng ar ose i n t he ear l y t went i et h cent ur y,  and 

t he Uni t ed St at es Depar t ment  of  Commer ce encour aged t he use of  

compr ehensi ve zoni ng by publ i shi ng t he model  " st at e enabl i ng 

act . " 7  1 Kennet h H.  Young,  Ander son' s Amer i can Law of  Zoni ng 

§ 1. 14,  at  21 ( 4t h ed.  1996) .   Compr ehensi ve zoni ng ear ned t he 

appr oval  of  t hi s cour t  as ear l y as 1923.   St at e ex r el .  Car t er  

v.  Har per ,  182 Wi s.  148,  196 N. W.  451 ( 1923) ;  see al so Vi l l age 

of  Eucl i d,  Ohi o v.  Ambl er  Real t y Co. ,  272 U. S.  365 ( 1926)  

( uphol di ng a compr ehensi ve zoni ng or di nance) .   Wi sconsi n' s 

enabl i ng act  i s  f ound i n Chapt er  62 of  t he Wi sconsi n St at ut es.   

See Wi s.  St at .  § 62. 23.  
                                                 

6 Al t er nat i ves t o t r adi t i onal  zoni ng have ar i sen over  t he 
year s,  such as " f or m based zoni ng"  or  " mi xed use zoni ng. "   S.  
Mar k Whi t e,  Cl assi f y i ng and Def i ni ng Uses and Bui l di ng For ms:  
Land- Use Codi ng f or  Zoni ng Regul at i ons,  Amer i can Pl anni ng 
Associ at i on Zoni ng Pr act i ce,  Sept .  2005,  at  2- 3;  Soni a Hi r t ,  The 
Devi l  i s  i n t he Def i ni t i ons,  73 Jour nal  of  t he Amer i can Pl anni ng 
Associ at i on,  at  436 ( Aut umn 2007) .   " ' [ F] or m- based zoni ng'  i s  
t he l at est  t r end i n t he pl anni ng pr of essi on. "   Whi t e,  supr a,  at  
3.   I t  i s  " based on t he t heor y t hat  desi gn cont r ol s can r esol ve 
i nconsi st enci es bet ween l and uses.   Desi gn cont r ol s f or  [ f or m-
based zoni ng]  or di nances i ncl ude bui l di ng envel ope st andar ds,  
bui l di ng f r ont age r equi r ement s,  f enest r at i on ( wi ndow and 
ent r yway) ,  f acade cover age,  and t r adi t i onal  f açade modul at i on 
t echni ques. "   I d.  at  2.   I n cont r ast ,  " mi xed use zoni ng"  mi xes a 
number  of  di f f er ent  uses i n r espect i ve zones r at her  t han 
l i mi t i ng mi xed uses.   Hi r t ,  supr a,  at  436.   Many ur bani st s 
bel i eve t hat  mi xed use di st r i c t s ar e t he key t o r est or i ng 
v i br ancy t o Amer i can ci t i es.   I d.   However ,  t r adi t i onal  " use 
di st r i ct i ng r emai ns t he mai nst ay of  most  zoni ng or di nances"  and 
" t hi s i s expect ed t o cont i nue f or  t he f or eseeabl e f ut ur e. "   
Whi t e,  supr a,  at  3.        

7 See gener al l y 1 Kennet h H.  Young,  Ander son' s Amer i can Law 
of  Zoni ng § 2. 21,  at  67- 69 ( 4t h ed.  1996)  ( di scussi ng t he 
si gni f i cance of  t he St andar d St at e Zone Enabl i ng Act ) .      



No.  2006AP450   

 

10 
 

¶18 I n Amer i can Oi l  Co. ,  t hi s cour t  st at ed t hat  a 

compr ehensi ve zoni ng or di nance was a j ust i f i ed " exer ci se of  t he 

pol i ce power  not  onl y i n t he i nt er est  of  publ i c heal t h,  mor al s,  

and saf et y,  but  par t i cul ar l y  f or  t he pr omot i on of  publ i c 

wel f ar e,  conveni ence and gener al  pr osper i t y. "   27 Wi s.  2d at  

544.   A compr ehensi ve zoni ng or di nance,  enact ed pur suant  t o Wi s.  

St at .  § 62. 23,  i s pr esumed val i d and must  be l i ber al l y const r ued 

i n f avor  of  t he muni ci pal i t y.   Amer i can Oi l  Co. ,  27 Wi s.  2d at  

546.  

¶19 I n gener al ,  zoni ng or di nances pr ovi de l andowner s wi t h 

per mi t t ed uses,  whi ch al l ow a l andowner  t o use hi s or  her  l and,  

i n sai d manner ,  as of  r i ght .   Mandel ker ,  supr a,  § 6. 39,  at  6- 44.   

" Most  or di nances i mpose a br oad di v i s i on of  l and uses,  and,  i n 

addi t i on,  pr ovi de t hat  speci f i ed uses may be est abl i shed or  

mai nt ai ned i n named di st r i ct s,  onl y pur suant  t o a speci al  

per mi t  .  .  .  . "   3 Young,  supr a,  § 21. 01,  at  693- 94.   " Uses ar e 

per mi t t ed i n desi gnat ed di st r i ct s because t hey ar e t hought  t o be 

compat i bl e wi t h ot her  uses per mi t t ed i n such di st r i ct . "   2 

Young,  supr a,  § 9. 20,  at  169.  

¶20 I n addi t i on t o per mi t t ed uses,  or di nances may al so 

pr ovi de f or  condi t i onal  uses by v i r t ue of  a speci al  use or  
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condi t i onal  use per mi t . 8  A condi t i onal  use,  however ,  i s  

di f f er ent  t han a per mi t t ed use.   See S.  Mar k Whi t e,  Cl assi f y i ng 

and Def i ni ng Uses and Bui l di ng For ms:  Land- Use Codi ng f or  Zoni ng 

Regul at i ons,  Amer i can Pl anni ng Associ at i on Zoni ng Pr act i ce,  

Sept .  2005,  at  8.   Whi l e a per mi t t ed use i s as of  r i ght ,  a 

condi t i onal  use does not  pr ovi de t hat  cer t ai nt y wi t h r espect  t o 

l and use.   See i d.   Condi t i onal  uses ar e f or  t hose par t i cul ar  

uses t hat  a communi t y r ecogni zes as desi r abl e or  necessar y but  

whi ch t he communi t y wi l l  sanct i on onl y i n a cont r ol l ed manner .   

St at e ex r el .  Skel l y Oi l  Co.  v.  Common Counci l ,  Ci t y of  

Del af i el d,  58 Wi s.  2d 695,  701,  207 N. W. 2d 585 ( 1973) ;  3 Young,  

supr a,  § 21. 06 ( di scussi ng uses commonl y subj ect  t o speci al  

per mi t  r equi r ement s) .    

¶21 A condi t i onal  use per mi t  al l ows a pr oper t y owner  " t o 

put  hi s pr oper t y t o a use whi ch t he or di nance expr essl y per mi t s 

when cer t ai n condi t i ons [ or  st andar ds]  have been met . "   Skel l y 

Oi l  Co. ,  58 Wi s.  2d at  701.   The degr ee of  speci f i c i t y of  t hese 

                                                 
8 I n Ander son' s Amer i can Law of  Zoni ng,  " t he t er m ' speci al  

per mi t '  and ' except i on'  ar e not  t er ms of  ar t .   They wi l l  be used 
consi st ent l y [ i n Ander son' s Amer i can Law of  Zoni ng] ,  but  t he 
or di nances empl oy i n addi t i on t o t hese t er ms,  ' condi t i onal  use, '  
' speci al  except i on, '  ' speci al  use, '  and a var i et y of  ot her  
combi nat i ons of  descr i pt i ve wor ds. "   2 Young,  supr a,  § 9. 17,  at  
162.   See gener al l y Dani el  R.  Mandel ker ,  Land Use Law § 6. 54 
( 5t h ed.  2003)  ( di scussi ng t he r ol e and f unct i on of  condi t i onal  
uses) .     
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st andar ds may var y f r om or di nance t o or di nance. 9  3 E. C.  Yokl ey,  

Zoni ng Law and Pr act i ce § 21- 1,  at  21- 4 ( 4t h ed.  2002)  ( 2002 

r evi s i on by Dougl as Scot t  MacGr egor ) .  

¶22 A zone t hat  pr ovi des f or  use of  pr oper t y onl y when a 

l andowner  obt ai ns a condi t i onal  use per mi t  may f ace scr ut i ny.   

See Jul i an Conr ad Juer gensmeyer  & Thomas E.  Rober t s,  Land Use 

                                                 
9 Al t hough gener al  st andar ds f or  det er mi ni ng whet her  a 

condi t i onal  use per mi t  shoul d be gr ant ed have been ut i l i zed by 
some muni ci pal i t i es,  most  or di nances pr ovi de st andar ds t hat  ar e 
mor e det ai l ed.   3 E. C.  Yokl ey,  Zoni ng Law and Pr act i ce § 21- 1,  
at  21- 4 ( 4t h ed.  2002)  ( 2002 r evi s i on by Dougl as Scot t  
MacGr egor ) .   The mor e gener al i zed st andar ds,  adopt ed by some 
muni ci pal i t i es,  have si mpl y st at ed t hat  uses ar e al l owed i f  t hey 
ar e i n t he " publ i c i nt er est , "  " gener al  wel f ar e, "  or  " consi st ent  
wi t h t he ' pur pose or  i nt ent '  of  t he zoni ng or di nance. "   
Mandel ker ,  supr a,  § 6. 03,  at  6- 6.  However ,  st andar ds must  be 
suf f i c i ent l y speci f i c  i n or der  t o al l ow f or  j udi c i al  r evi ew.   
See 3 Young,  supr a,  § 21. 09,  at  709 ( di scussi ng t he speci f i c i t y 
of  st andar ds) .   " An or di nance f ai l s t o pr ovi de sui t abl e 
st andar ds wher e i t  conf er s on a boar d [ ]  ' unl i mi t ed di scr et i on 
t o condi t i on t he i ssuance of  t he per mi t  on t he basi s of  such 
nor ms or  st andar ds as i t  may f r om t i me t o t i me ar bi t r ar i l y  
det er mi ne. ' "   I d.  at  711.   Ander son' s Amer i can Law of  Zoni ng 
pr ovi des an exampl e of  condi t i onal  use st andar ds.   See 5 Al an C.  
Wei nst ei n,  Ander son' s Amer i can Law of  Zoni ng § 34. 23,  at  574- 75 
( 4t h ed.  1997) .   Whi l e t he exampl e i n Ander son' s  Amer i can Law of  
Zoni ng i s st i l l  gener al  i n nat ur e,  i t  pr ovi des mor e gui dance 
t han,  f or  exampl e,  s i mpl y al l owi ng t hose uses t hat  ar e i n t he 
" publ i c i nt er est "  or  " gener al  wel f ar e. "   " Cases t hat  i nval i dat e 
[ gener al  st andar ds,  such as i n t he ' publ i c i nt er est '  or  ' gener al  
wel f ar e, ' ]  emphasi ze t he unl i mi t ed di scr et i on t hey conf er  on 
zoni ng agenci es. "   Mandel ker ,  supr a,  § 6. 03,  at  6- 6;  see al so 3 
Young,  supr a,  § 21. 09.   " Cases t hat  uphol d t hese st andar ds 
emphasi ze t he need f or  f l exi bi l i t y  i n zoni ng admi ni st r at i on and 
t he di f f i cul t y of  dr af t i ng mor e pr eci se cr i t er i a. "   Mandel ker ,  
supr a,  § 6. 03,  at  6- 6.   As not ed i n Ander son' s Amer i can Law of  
Zoni ng,  " a sampl i ng of  bot h appr oved and di sappr oved st andar ds 
r eveal s an over l ap whi ch cannot  be sat i sf act or i l y  
expl ai ned .  .  .  . "  3 Young,  supr a,  § 21. 09,  at  715- 16.  
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Pl anni ng and Devel opment  Regul at i on Law 283- 84 ( 2d ed.  2007) . 10  

Condi t i onal  use per mi t s,  however ,  r emai n a wi del y accept ed t ool  

of  muni ci pal  pl anni ng. 11  Skel l y Oi l  Co. ,  58 Wi s.  2d at  700- 01.   

¶23 Al l owi ng f or  condi t i onal  uses,  i n addi t i on t o 

per mi t t ed uses as of  r i ght ,  makes sense when one consi der s t he 

                                                 
10 Pr of essor s Juer gensmeyer  and Rober t s st at e:  

Fr om t he i ncept i on of  zoni ng,  t he use of  t he 
speci al  per mi t  has gr own.  .  .  .     

 A cour t  wi l l  l i kel y i nval i dat e an or di nance t hat  
handl es al l  uses by speci al  per mi t .   The cour t  i n 
Rockhi l l  v .  Townshi p of  Chest er f i el d f aced a s i t uat i on 
t hat  al most  went  t hat  f ar .   The aut hor i t i es zoned t he 
ent i r e t ownshi p f or  agr i cul t ur al  and r esi dent i al  uses,  
and no ot her  use was possi bl e wi t hout  i ssuance of  a 
speci al  per mi t .   The cour t  f ound t he or di nance beyond 
t he scope of  t he enabl i ng st at ut e s i nce t he zoni ng was 
nei t her  uni f or m nor  compr ehensi ve.   I t  pl aced t oo many 
uses subj ect  t o " l ocal  di scr et i on wi t hout  r egar d t o 
di st r i ct s,  r ul ed by vague and el usi ve cr i t er i a,  [ and 
was]  .  .  .  t he ant i t hesi s of  zoni ng. "   The Rockhi l l  
cour t ' s  obj ect i on may be over st at ed.   I f  t he st andar ds 
ar e adequat e and wr i t t en i nt o t he or di nance,  t her e i s 
no r eason t o r equi r e cont r ol  of  l and use by 
di st r i ct i ng r at her  t han a case by case r egul at or y 
scheme.  

Jul i an Conr ad Juer gensmeyer  & Thomas E.  Rober t s,  Land Use 
Pl anni ng and Devel opment  Regul at i on Law 283- 84 ( 2d ed.  
2007)  ( f oot not es omi t t ed) .  

11 However ,  zoni ng exper t s have di f f er i ng opi ni ons wi t h 
r espect  t o t he val ue of  speci al  per mi t  zoni ng,  i . e. ,  condi t i onal  
use per mi t s.   2 Young,  supr a,  § 9. 18,  at  166.   Some exper t s 
bel i eve " t hat  t he t r end t owar d mor e speci al l y per mi t t ed uses i s 
unf or t unat e i n t hat  i t  nar r ows t he number  of  uses whi ch a 
l andowner  can est abl i sh as of  r i ght . "   I d.   " The speci al  
r equi r ement  [ or  condi t i onal  use per mi t ]  i s  t hought  by t hese 
cr i t i cs t o i mpose t oo heavy a bur den upon l andowner s by 
r equi r i ng t hem t o r esor t  t o admi ni st r at i ve pr oceedi ngs t o 
v i ndi cat e t hei r  r i ght  t o use t hei r  l ands. "   I d.  
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pur pose of  t he condi t i onal  use per mi t .   Fi r st ,  condi t i onal  uses 

ar e f l exi bi l i t y  devi ces,  " whi ch ar e desi gned t o cope wi t h 

s i t uat i ons wher e a par t i cul ar  use,  al t hough not  i nher ent l y 

i nconsi st ent  wi t h t he use cl ass i f i cat i on of  a par t i cul ar  zone,  

may wel l  cr eat e speci al  pr obl ems and hazar ds i f  al l owed t o 

devel op and l ocat e as a mat t er  of  r i ght  i n [ a]  par t i cul ar  zone. "   

I d.  at  701;  see al so Gai l  Easl ey,  Condi t i onal  Uses:  Usi ng 

Di scr et i on,  Hopi ng f or  Cer t ai nt y,  Amer i can Pl anni ng Associ at i on 

Zoni ng Pr act i ce,  May 2006,  at  2 ( i dent i f y i ng condi t i onal  uses as 

f l exi bi l i t y  devi ces) .    

¶24 Second,  condi t i onal  use per mi t s ar e appr opr i at e f or  

" cer t ai n uses,  consi der ed by t he l ocal  l egi s l at i ve body t o be 

essent i al  or  desi r abl e f or  t he wel f ar e of  t he communi t y .  .  .  ,  

but  not  at  ever y or  any l ocat i on .  .  .  or  wi t hout  condi t i ons 

bei ng i mposed .  .  .  . "   Mandel ker ,  supr a,  § 6. 54,  at  6- 61 

( c i t at i on omi t t ed) .   Thus,  t hose uses subj ect  t o a condi t i onal  

use per mi t  ar e necessar y t o t he communi t y,  but  because t hey 

of t en r epr esent  uses t hat  may be pr obl emat i c,  t hei r  devel opment  

i s best  gover ned mor e cl osel y r at her  t han as of  r i ght .    

¶25 " Condi t i onal  use per mi t s" ——al so r ef er r ed t o as 

" condi t i onal  uses" ——however ,  shoul d not  be conf used wi t h 

" condi t i onal - use di st r i ct  zoni ng" 12 or  " condi t i onal  zoni ng. "   I n 

                                                 
12 " Condi t i onal - Use Di st r i ct  Zoni ng"  i s al so known as 

" condi t i onal - use zoni ng"  or  " speci al - use di st r i ct  zoni ng. "   
Davi d W.  Owens,  Legi s l at i ve Zoni ng Deci s i ons 93 ( 2d ed.  1999) .   
For  an exampl e of  a r ef er ence t o condi t i onal - use zoni ng,  see 
Vi l l age Cr eek Pr oper t y Owner s'  Associ at i on,  I nc. ,  v.  The Town of  
Edent on,  520 S. E. 2d 793,  796 ( N. C.  App.  1999) .  
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" condi t i onal - use di st r i ct  zoni ng, "  " a l andowner  r equest s t hat  

some pr oper t y be pl aced i n a new zoni ng di st r i c t  t hat  has no 

per mi t t ed uses,  onl y speci al  or  condi t i onal  uses. "   Davi d W.  

Owens,  Legi s l at i ve Zoni ng Deci s i ons 93 ( 2d ed.  1999) .   I n such 

zoni ng:  

[ T] he or di nance t ext  i s  amended t o cr eat e a set  of  
condi t i onal - use di st r i ct s.   These condi t i onal - use 
di st r i ct s have no per mi t t ed uses as of  r i ght :  no new 
use of  l and may be under t aken unl ess a speci al -  or  
condi t i onal - use per mi t  i s  f i r st  secur ed.   Of t en t her e 
i s one condi t i onal - use di st r i ct  t o cor r espond wi t h 
each r egul ar  or  gener al  zoni ng di st r i ct .   These 
condi t i onal - use di st r i ct s ar e " f l oat i ng zones" ;  t hat  
i s ,  t hey ar e not  appl i ed t o any pr oper t y unt i l  a 
pet i t i on t o appl y t hem i s made by t he l andowner .  .  .  .  

I d.  ( f oot not e omi t t ed) .   " Condi t i onal  zoni ng, "  on t he ot her  

hand,  i s r ezoni ng t hat  i s made " subj ect  t o t he owner ' s 

accept ance of  addi t i onal  r equi r ement s t hat  ot her wi se ar e not  

appl i ed i n t he new zoni ng di st r i ct . "   I d.  at  97;  see al so 

Mandel ker ,  supr a,  § 6. 62 ( di scussi ng " condi t i onal  zoni ng" ) .  

B.  Const i t ut i onal  pr i nci pl es 

¶26 The r ol e of  cour t s i n zoni ng mat t er s i s l i mi t ed 

because zoni ng i s a l egi s l at i ve f unct i on.   Buhl er  v.  Raci ne 

Count y,  33 Wi s.  2d 137,  146- 47,  146 N. W. 2d 403 ( 1966) .   An 

or di nance i s pr esumed val i d and must  be l i ber al l y const r ued i n 

f avor  of  t he muni ci pal i t y.   Amer i can Oi l  Co. ,  27 Wi s.  2d at  546.   

The par t y chal l engi ng t he const i t ut i onal i t y of  an or di nance 

bear s a heavy bur den.   See gener al l y 1 Young,  supr a,  §§ 3. 01,  

3. 14.   I n Wi sconsi n,  " an or di nance wi l l  be hel d const i t ut i onal  

unl ess t he cont r ar y i s shown beyond a r easonabl e doubt [ , ]  and 
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t he or di nance i s ent i t l ed t o ever y pr esumpt i on i n f avor  of  i t s  

val i di t y. "   Hi ghway 100 Aut o Wr ecker s,  I nc.  v.  Ci t y of  West  

Al l i s ,  6 Wi s.  2d 637,  646,  96 N. W. 2d 85 ( 1959) ;  see al so 1 

Young,  supr a,  § 3. 22 ( di scussi ng t he beyond a r easonabl e doubt  

st andar d i n Wi sconsi n) . 13  " Consequent l y,  al t hough a cour t  may 

di f f er  wi t h t he wi sdom,  or  l ack t her eof ,  or  t he desi r abi l i t y  of  

t he zoni ng,  t he cour t ,  because of  t he f undament al  nat ur e of  i t s  

power ,  cannot  subst i t ut e i t s j udgment  f or  t hat  of  t he zoni ng 

aut hor i t y i n t he absence of  st at ut or y aut hor i zat i on. "   Buhl er ,  

33 Wi s.  2d at  146- 47.  

¶27 Nonet hel ess,  a pr oper l y enact ed or di nance must  sat i sf y 

const i t ut i onal  r equi r ement s.   Pear son v.  Ci t y of  Gr and Bl anc,  

961 F. 2d 1211,  1223 ( 6t h Ci r .  1992)  ( st at i ng t hat  " t he zoni ng 

power  i s not  i nf i ni t e and unchal l engeabl e;  i t  ' must  be exer ci sed 

wi t hi n const i t ut i onal  l i mi t s ' " ) .   Land use l i t i gat i on gener al l y  

ar i ses out  of  t he manner  " i n whi ch zoni ng t ext  and or di nance 

cl assi f y l and i nt o zoni ng di st r i ct s. "   Mandel ker ,  supr a,  § 1. 04,  

at  1- 5.   Const i t ut i onal  chal l enges may ar i se,  f or  exampl e,  under  

t he t aki ngs,  due pr ocess,  or  equal  pr ot ect i on c l auses of  t he 

st at e and f eder al  const i t ut i ons.   Pear son,  961 F. 2d at  1215- 16;  

see gener al l y Mandel ker ,  supr a,  ch.  2,  " The Const i t ut i onal  

Fr amewor k. "   Subst ant i ve due pr ocess cl ai ms wi t h r egar d t o l and 

                                                 
13 Wi sconsi n i s one of  a mi nor i t y of  st at es t hat  asser t s a 

beyond a r easonabl e doubt  st andar d t o successf ul l y chal l enge t he 
const i t ut i onal i t y of  a muni ci pal  or di nance.   1 Young,  supr a,  
§ 3. 22;  see al so § 3. 20–3. 21 ( di scussi ng t he " f ai r l y  debat abl e 
i ssue"  and " c l ear  and convi nci ng evi dence"  st andar ds,  whi ch ar e 
appl i ed i n t he maj or i t y of  st at es.  
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use r egul at i on,  as we see i n t hi s case,  do not  have hi gh success 

r at es.   I d. ,  § 2. 39,  at  2- 46;  but  see 1 Yokl ey,  supr a,  § 3A- 1( c)  

( st at i ng t hat  " [ s] ubst ant i ve due pr ocess cl ai ms i n l and use 

l i t i gat i on ar e occur r i ng wi t h mor e f r equency" ) .   Under  t he due 

pr ocess cl ause,  cour t s gener al l y  r equi r e t hat  " l and use cont r ol s  

must  advance l egi t i mat e gover nment al  i nt er est s t hat  ser ve t he 

publ i c heal t h,  saf et y,  mor al s,  and gener al  wel f ar e. "   Mandel ker ,  

supr a,  § 2. 39,  at  2- 46 t hr ough 2- 47.    

¶28 " The Due Pr ocess Cl ause of  t he Four t eent h Amendment  

pr ohi bi t s a st at e f r om depr i v i ng ' any per son of  l i f e,  l i ber t y,  

or  pr oper t y wi t hout  due pr ocess of  l aw. ' " 14  Pent er man v.  

Wi sconsi n El ec.  Power  Co. ,  211 Wi s.  2d 458,  480,  565 N. W. 2d 521 

( 1997)  ( c i t at i on omi t t ed) ;  see al so Laught er  v.  Boar d of  Count y 

Comm' r s f or  Sweet wat er  Count y,  110 P. 3d 875,  887- 88 ( Wyo.  2005) .   

" The subst ant i ve component  of  t he Due Pr ocess Cl ause pr ot ect s 

i ndi v i dual s f r om ' cer t ai n ar bi t r ar y,  wr ongf ul  act i ons 

' r egar dl ess of  t he f ai r ness of  t he pr ocedur es used t o i mpl ement  

t hem. ' ' "   Pent er man,  211 Wi s.  2d at  480 ( c i t at i ons omi t t ed) .   

" Subst ant i ve due pr ocess f or bi ds a gover nment  f r om exer ci s i ng 

' power  wi t hout  any r easonabl e j ust i f i cat i on i n t he ser vi ce of  a 

l egi t i mat e gover nment al  obj ect i ve. ' "   Thor p v.  Town of  Lebanon,  

2000 WI  60,  ¶45,  235 Wi s.  2d 610,  612 N. W. 2d 59 ( c i t at i on 

omi t t ed) .   

                                                 
14 The Four t eent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on pr ovi des t hat  " nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  l aw 
.  .  .  . "  
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¶29 The Uni t ed St at es Supr eme Cour t  has r ecogni zed a 

l andowner ' s r i ght  t o subst ant i ve due pr ocess i n zoni ng cases.   

See Pear son,  961 F. 2d at  1217,  1220 ( c i t i ng t o Vi l l age of  

Ar l i ngt on Hei ght s v.  Met r opol i t an Hous.  Dev.  Cor p. ,  429 U. S.  

252,  263 ( 1977) ;  Nect ow v.  Ci t y of  Cambr i dge,  277 U. S.  183,  187 

( 1928) ;  [ Vi l l age of ]  Eucl i d[ ,  Ohi o]  v.  Ambl er  Real t y Co. ,  272 

U. S.  365,  373 ( 1926) ) .   The Supr eme Cour t  has st at ed,  " a zoni ng 

or di nance i s unconst i t ut i onal  when i t s ' pr ovi s i ons ar e c l ear l y 

ar bi t r ar y and unr easonabl e havi ng no subst ant i al  r el at i on t o t he 

publ i c heal t h,  saf et y,  mor al s or  gener al  wel f ar e. ' "   Thor p,  235 

Wi s.  2d 610,  ¶45 ( quot i ng Eucl i d,  272 U. S.  at  395) .  

¶30 However ,  when eval uat i ng a c l ai m t hat  a l andowner ' s 

subst ant i ve due pr ocess r i ght s have been vi ol at ed,  a pl ai nt i f f  

must  show t hat  he or  she has been depr i ved of  a pr oper t y  

i nt er est  t hat  i s  const i t ut i onal l y pr ot ect ed.   Thor p,  235 

Wi s.  2d 610,  ¶46 ( c i t i ng Pent er man,  211 Wi s.  2d at  480) . 15  " A 

pr oper t y i nt er est  i s  const i t ut i onal l y pr ot ect ed i f  ' s t at e l aw 

r ecogni zes and pr ot ect s t hat  i nt er est . ' "   Thor p,  235 

                                                 
15 But  see Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶60,  235 

Wi s.  2d 610,  612 N. W. 2d 59 ( Abr ahamson,  C. J. ,  di ssent i ng) .   
Chi ef  Just i ce Abr ahamson,  j oi ned by Just i ces Br adl ey and Sykes,  
wr ot e:  

The maj or i t y [ i n Thor p]  di smi sses t he pl ai nt i f f s '  
subst ant i ve due pr ocess cl ai m based on t he al l eged 
vi ol at i on of  Wi s.  St at .  § 60. 61( 4)  by not i ng t hat  t he 
st at ut e does not  secur e pl ai nt i f f s wi t h pr oper t y 
r i ght s i n t hei r  l and.  [ Thor p]  Maj or i t y op.  at  ¶48.   
The opi ni on' s l anguage suggest s t hat  pl ai nt i f f s need a 
st at ut or i l y  cr eat ed r i ght  t o have a pr oper t y i nt er est  
i n t hei r  l and.   I  di sagr ee.  
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Wi s.  2d 610,  ¶46.   " [ I ] t  i s  wel l  set t l ed t hat  t he r i ght s of  

owner shi p and use of  pr oper t y have l ong been r ecogni zed by t hi s 

st at e. "   Pent er man,  211 Wi s.  2d at  480.   Addi t i onal l y,  

Wi s.  St at .  § 62. 23( 7) ( b)  pr ovi des t hat  " [ a] l l  such r egul at i ons 

shal l  be uni f or m .  .  .  f or  t he use of  l and t hr oughout  each 

di st r i ct ,  but  t he r egul at i ons i n one di st r i ct  may di f f er  f r om 

t hose i n ot her  di st r i ct s. "   

C.  Town of  Rhi ne' s B- 2 Di st r i ct  and condi t i onal  use or di nance 

¶31 The Town of  Rhi ne' s Muni ci pal  Code § 4. 08( 2) ( a)  

gover ns t he per mi t t ed uses of  t he pr oper t y at  i ssue and 

pr ovi des:  

( 2)  B- 2 COMMERCI AL MANUFACTURI NG OR PROCESSI NG.   

( a)  Per mi t t ed Uses.   Ther e ar e no per mi t t ed uses 
i n t he B- 2 Di st r i ct ,  except  t hat  t hose uses per mi t t ed 
i n t he Agr i cul t ur al  Land Di st r i ct s A- 1,  A- 2 and A- 3 
may be aut hor i zed i n conj unct i on wi t h any condi t i onal  
uses by expr ess r ef er ence i n t he i ssued condi t i onal  
use per mi t  and upon such t er ms as t he Pl an Commi ssi on 
may r ecommend and t he Town Boar d shal l  det er mi ne.   Al l  
uses ar e condi t i onal  and shal l  compl y wi t h t he 
pr ovi s i ons of  Sect i on 4. 09 of  t hi s or di nance.  

( b)  Condi t i onal  Uses.   The f ol l owi ng condi t i onal  
uses may be aut hor i zed i n t he B- 2 Di st r i ct  pur suant  t o 
t he pr ovi s i ons of  Sect i on 4. 09 of  t hi s or di nance:   

1.  Fabr i cat i on of  consumer  or  i ndust r i al  
commodi t i es.   

2.  Gar bage,  r ubbi sh,  of f al ,  i ndust r i al  wast e and 
dead ani mal  r educt i on or  di sposal .   

3.  Quar r y i ng:  Gr avel ,  sand,  r ock,  and soi l  
r emoval  and pr ocessi ng.  ( Rev.  11/ 04/ 03)   

4.  Mi ni ng and or e pr ocessi ng.   
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5.  Sal vage yar ds f or  wood,  met al s,  paper s and 
cl ot hi ng.   

6.  St ockyar ds.   

¶32 Sect i on 4. 09 of  t he Town of  Rhi ne' s Muni ci pal  Code 

gover ns condi t i onal  uses,  and i t  out l i nes t he pr ocess t o obt ai n 

a condi t i onal  use per mi t .   " Det er mi nat i on of  Pl an Commi ssi on, "  

§ 4. 09( 4)  pr ovi des:  

The Pl an Commi ssi on shal l  make such wr i t t en 
f i ndi ngs and det er mi nat i ons as i t  deems appr opr i at e 
based upon t he i nf or mat i on submi t t ed t o i t  and 
pr esent ed at  t he publ i c hear i ng,  and shal l  make a 
wr i t t en r ecommendat i on t o t he Town Boar d wi t h r egar d 
t o such condi t i onal  use appl i cat i on.  .  .  .  I n maki ng 
i t s det er mi nat i ons and r ecommendat i ons,  t he Commi ssi on 
shal l  be gui ded by t he pur poses,  goal s and i nt ent  set  
f or t h i n or  necessar i l y  i mpl i ed f r om Sect i on 4. 01 
[ I nt er pr et at i on and Pur pose]  and any ot her  appl i cabl e 
sect i ons of  t hi s or di nance.  

( Emphasi s added. )  

¶33 Sect i on 4. 01( 1) ,  " Pur pose, "  i n r el evant  par t  out l i nes 

t hat  " [ t ] he pur pose of  t hi s or di nance i s t o pr omot e t he heal t h,  

saf et y,  mor al s and gener al  wel f ar e of  t he Town of  Rhi ne by 

r egul at i ng and r est r i ct i ng"  t he use of  l and.   Sect i on 4. 01( 2) ,  

" I nt ent , "  st at es:  

I t  i s  t he gener al  i nt ent  of  t hi s or di nance t o:  

( a)  St abi l i ze and pr ot ect  pr oper t y val ues and t he 
t ax base.  

( b)  Recogni ze t he needs of  agr i cul t ur e,  f or est r y,  
i ndust r y and busi ness i n f ut ur e gr owt h.  

( c)  Fur t her  t he appr opr i at e use of  l and and 
conser vat i on of  nat ur al  r esour ces.  
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( d)  Encour age t he wi se use,  conser vat i on,  
devel opment  and pr ot ect i on of  t he Town' s wat er ,  soi l ,  
wet l and,  woodl and and wi l dl i f e r esour ces.    

( e)  Pr eser ve nat ur al  gr owt h and cover  and pr omot e 
t he nat ur al  beaut y of  t he t ownshi p.  

( f )  Pr event  over cr owdi ng and avoi d undue 
popul at i on concent r at i on and ur ban spr awl s.  

( g)  Faci l i t at e t he adequat e pr ovi s i on of  publ i c 
f aci l i t i es and ut i l i t i es.  

( h)  Lessen congest i on and pr omot e t he saf et y and 
ef f i c i ency of  st r eet s,  hi ghways and ot her  
t r anspor t at i on syst ems.  

( i )  Pr ovi de adequat e l i ght ,  ai r ,  sani t at i on,  
dr ai nage and open space.  

( j )  Regul at e t he use of  st r uct ur es,  l ands and 
wat er s out si de of  shor el and ar eas.  

( k)  Regul at e l ot  cover age,  popul at i on densi t y and 
di st r i but i on and t he l ocat i on and si ze of  st r uct ur es.  

( L)  Pr ohi bi t  uses or  st r uct ur es i ncompat i bl e wi t h 
t he nat ur al  char act er i st i cs,  exi st i ng devel opment  or  
i nt ended devel opment  wi t hi n or  adj acent  t o a zoni ng 
di st r i ct .  

( m)  I mpl ement  t hose muni ci pal ,  count y,  wat er shed or  
r egi onal  pl ans or  t hei r  component s adopt ed by t he t ownshi p.  

D.  Const i t ut i onal i t y of  t he Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code 
§ 4. 08( 2) ( a) ,  " B- 2 Commer ci al  Manuf act ur i ng or  Pr ocessi ng"  

¶34 We concl ude t hat  Muni ci pal  Code § 4. 08( 2) ( a) ,  t he B- 2 

Di st r i ct ,  i s  unconst i t ut i onal  on i t s f ace because i t  i s  

ar bi t r ar y and unr easonabl e i n t hat  i t  pr ecl udes any use as of  

r i ght  i n t he B- 2 Di st r i ct  and such l i mi t at i on bear s no 

subst ant i al  r el at i on t o t he publ i c heal t h,  saf et y,  mor al s or  

gener al  wel f ar e.    
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¶35 A f aci al  subst ant i ve due pr ocess chal l enge,  as t he 

l andowner s have made i n t hi s case,  i s onl y one of  many ways i n 

whi ch a l andowner  can chal l enge a l i mi t at i on on t he use of  hi s  

or  her  l and.   See Pear son,  961 F. 2d at  1215- 16.   However ,  f aci al  

subst ant i ve due pr ocess chal l enges ar e r ar el y successf ul .   

Mandel ker ,  supr a,  § 2. 39,  at  2- 46.   The semi nal  zoni ng case,  

whi ch i nvol ved a f aci al  subst ant i ve due pr ocess chal l enge,  i s 

Eucl i d. 16  See Mandel ker ,  supr a,  § 2. 06 ( di scussi ng Eucl i d) .   I n 

Eucl i d,  t he cour t  uphel d t he const i t ut i onal i t y of  a 

compr ehensi ve zoni ng or di nance agai nst  a f aci al  subst ant i ve due 

pr ocess chal l enge.   I d.  at  2- 9 and 2- 10.   The Vi l l age of  Eucl i d 

adopt ed a compr ehensi ve zoni ng or di nance t hat  zoned t he ar ea i n 

quest i on so as t o al l ow onl y r es i dent i al  use.   See Eucl i d,  272 

U. S.  at  379- 84.   I n so doi ng,  i t  excl uded al l  non- r esi dent i al  

uses.   I d.   The Supr eme Cour t  not ed t hat  t he excl usi on of  

i ndust r i al  use i ncl uded even t hose i ndust r i al  uses t hat  ar e 

" nei t her  of f ensi ve nor  danger ous. "   I d.  at  388.   The Cour t  

concl uded t hat  " [ i ] t  cannot  be sai d t hat  t he or di nance i n t hi s 

r espect  ' passes t he bounds of  r eason and assumes t he char act er  

of  a mer el y ar bi t r ar y f i at . ' "   I d.  at  389 ( c i t at i on omi t t ed) .   

The Cour t  st at ed:   

I f  i t  be a pr oper  exer ci se of  t he pol i ce power  t o 
r el egat e i ndust r i al  est abl i shment s t o l ocal i t i es 
separ at ed f r om r esi dent i al  sect i ons,  i t  i s  not  easy t o 
f i nd a suf f i c i ent  r eason f or  denyi ng t he power  because 
t he ef f ect  of  i t s  exer ci se i s t o di ver t  an i ndust r i al  

                                                 
16 Vi l l age of  Eucl i d,  Ohi o v.  Ambl er  Real t y Co,  272 U. S.  365 

( 1926) .  
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f l ow f r om t he cour se whi ch i t  woul d f ol l ow,  t o t he 
i nj ur y of  t he r esi dent i al  publ i c,  i f  l ef t  al one,  t o 
anot her  cour se wher e such i nj ur y wi l l  be obvi at ed.   I t  
i s  not  meant  by t hi s,  however ,  t o excl ude t he 
possi bi l i t y  of  cases wher e t he gener al  publ i c i nt er est  
woul d so f ar  out wei gh t he i nt er est  of  t he muni ci pal i t y 
t hat  t he muni ci pal i t y woul d not  be al l owed t o st and i n 
t he way.  

I d.  at  389- 90.    

¶36 I n t he wake of  Eucl i d,  ot her  cases have hel ped t o 

c l ar i f y t he di scussi on r egar di ng subst ant i ve due pr ocess 

chal l enges t o zoni ng.   See,  e. g. ,  Moor e v.  Ci t y of  East  

Cl evel and,  Ohi o,  431 U. S.  494,  498 n. 6 ( 1977) ;  Pear son,  961 F. 2d 

1211.   Even so,  t he l i ne bet ween a val i d or  i nval i d exer ci se of  

pol i ce power  r emai ns l ess t han cl ear .   As t he Cour t  not ed i n 

Eucl i d,  " [ t ] he l i ne whi ch i n t hi s f i el d separ at es t he l egi t i mat e 

f r om t he i l l egi t i mat e assumpt i on of  power  i s not  capabl e of  

pr eci se del i mi t at i on.   I t  var i es wi t h c i r cumst ances and 

condi t i ons.   A r egul at or y zoni ng or di nance,  whi ch woul d be 

cl ear l y val i d as appl i ed t o t he gr eat  c i t i es,  mi ght  be cl ear l y 

i nval i d as appl i ed t o r ur al  communi t i es. "   Eucl i d,  272 U. S.  at  

387.  

¶37 Whi l e t he l i ne bet ween per mi ssi bl e and i mper mi ssi bl e 

zoni ng may not  al ways be r eadi l y ascer t ai nabl e,  t he r equi s i t e 

st andar d t hat  must  be appl i ed f or  a subst ant i ve due pr ocess 

chal l enge i s c l ear :  we must  det er mi ne whet her  t he or di nance i s 

c l ear l y ar bi t r ar y and unr easonabl e i n t he r est r i ct ed sense t hat  

i t  has no subst ant i al  r el at i on t o t he publ i c  heal t h,  saf et y ,  
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mor al s or  gener al  wel f ar e. 17  Eucl i d,  272 U. S.  at  395;  Pear son,  

961 F. 2d at  1223.  

¶38 Cer t ai nl y,  muni ci pal i t i es may r egul at e wher e and under  

what  c i r cumst ances cer t ai n l ess desi r abl e uses,  such as sal vage 

yar ds and st ockyar ds,  may be devel oped.   However ,  her e no 

j ust i f i cat i on exi st s f or  pr ecl udi ng al l  uses i n t he B- 2 Di st r i ct  

and onl y pr ovi di ng t he l andowner  wi t h t he possi bi l i t y  of  

obt ai ni ng a condi t i onal  use per mi t .   Or di nances can be dr af t ed 

so t he accept abl e uses as of  r i ght  do not  conf l i c t  wi t h t he 

condi t i onal  uses.   Muni ci pal i t i es have t he power  t o zone 

pr oper t y and r est r i ct  wher e par t i cul ar  undesi r abl e uses may be 

                                                 
17 Recent l y,  i n Act i on Apar t ment  Associ at i on,  I nc.  v.  Sant a 

Moni ca Rent  Cont r ol  Boar d,  t he Ni nt h Ci r cui t  di scussed t hi s 
st andar d when t he pl ai nt i f f  br ought  a f aci al  subst ant i ve due 
pr ocess chal l enge t o a r ent  cont r ol  or di nance.   509 F. 3d 1020,  
1022 ( 9t h Ci r .  2007) .   The Cour t  st at ed:    

The Landl or ds do not  asser t  t hat  t he gover nment  
has t aken t hei r  pr oper t y wi t hi n t he meani ng of  t he 
Fi f t h Amendment .   They do,  however ,  asser t  t hat  t he 
pr ovi s i ons of  t he r ent  cont r ol  or di nance nei t her  ser ve 
nor  ar e r at i onal l y r el at ed t o any l egi t i mat e 
gover nment  pur pose,  and t her ef or e unconst i t ut i onal l y 
v i ol at e t hei r  r i ght  t o use t hei r  pr oper t y as t hey see 
f i t .   Speci f i cal l y,  t hey ar gue t hat  t he pr ovi s i ons ar e 
ar bi t r ar y,  unr easonabl e,  and unr el at ed t o t he gener al  
wel f ar e because t her e i s no l egi t i mat e i nt er est  i n 
subsi di z i ng non- housi ng uses of  r ent al  pr oper t i es nor  
i n pr ovi di ng new r i ght s and af f i r mat i ve def enses f or  
i l l egal  occupant s,  par t i cul ar l y wher e Cal i f or ni a l aw 
does not  r ecogni ze i l l egal  occupant s as t enant s.   [ A]  
r egul at i on t hat  f ai l s  t o ser ve any l egi t i mat e 
gover nment al  obj ect i ve may be so ar bi t r ar y or  
i r r at i onal  t hat  i t  r uns af oul  of  t he Due Pr ocess 
Cl ause.  .  .  .  

I d.  at  1026 ( quot at i ons and ci t at i ons omi t t ed) .  
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devel oped wi t hi n t he muni ci pal i t y.   However ,  zoni ng t hat  

r est r i ct s t he l and such t hat  t he l andowner  has no per mi t t ed use 

as of  r i ght  must  bear  a subst ant i al  r el at i on t o t he heal t h,  

saf et y,  mor al s or  gener al  wel f ar e of  t he publ i c i n or der  t o 

wi t hst and const i t ut i onal  scr ut i ny.   I n t hi s  case,  t he r est r i ct ed 

use of  t he B- 2 Di st r i ct  l and does not  bear  a subst ant i al  

r el at i on t o t he publ i c heal t h,  saf et y,  mor al s or  gener al  

wel f ar e.  

¶39 We not e t hat  r at her  t han pr ecl udi ng al l  uses as of  

r i ght  i n a par t i cul ar  zone,  t he mor e common,  accept abl e pr act i ce 

i s t o pr ovi de f or  per mi t t ed uses as of  r i ght ,  and t hen i n 

addi t i on t o per mi t t ed uses,  t he or di nance may pr ovi de f or  

condi t i onal  uses.   Case l aw,  t r eat i ses,  zoni ng j our nal s,  and t he 

Town of  Rhi ne' s or di nance suppor t  t hi s concl usi on.   Mor eover ,  at  

l east  one t r eat i se comment s t hat  a zone t hat  onl y pr ovi des f or  

use by v i r t ue of  a condi t i onal  use per mi t  may f ace scr ut i ny.   

See Juer gensmeyer  & Rober t s,  supr a,  § 5. 24,  at  283- 84 ( st at i ng 

t hat  " [ a]  cour t  wi l l  l i kel y i nval i dat e an or di nance t hat  handl es 

al l  uses by speci al  per mi t "  or  condi t i onal  use per mi t ) .      

1.  Case l aw  

¶40 Cases f r om Wi sconsi n and ot her  j ur i sdi ct i ons suppor t  

t he concl usi on t hat  t he common,  accept ed pr act i ce i s t o f i r st  

out l i ne per mi t t ed uses and t hen,  i n addi t i on t o per mi t t ed uses,  

t he or di nance may pr ovi de f or  condi t i onal  uses.   A number  of  

cases i l l ust r at e t hi s poi nt ,  but  t hey do not  addr ess t he mer i t s 
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of  a " no per mi t t ed uses zone. " 18  However ,  i n Sheer r  v.  Townshi p 

of  Evesham,  t he Super i or  Cour t  of  New Jer sey eval uat ed and 

appl i ed t he subst ant i ve due pr ocess st andar d t o a par cel  t hat  

pr ovi ded no per mi t t ed uses and al l owed use onl y when t he 

l andowner  obt ai ned a condi t i onal  use per mi t .   445 A. 2d 46,  60- 65 

( N. J.  Super .  Ct .  Law Di v.  1982) .   The Sheer r  cour t  concl uded 

t hat  t he or di nance was unconst i t ut i onal  as- appl i ed t o t he 

pl ai nt i f f ' s  pr oper t y.   I d.    

¶41 I n Sheer r ,  t he pl ai nt i f f ' s  pr oper t y was t he onl y 

pr oper t y zoned EP- 1,  and any use i n t he EP- 1 zone was subj ect  t o 

a condi t i onal  use per mi t .   I d.  at  62.   The EP- 1 desi gnat i on was 

based on envi r onment al  pr ot ect i on.   I d.  at  60.   Accor di ng t o t he 

or di nance,  t he pr oper t y wi t hi n t he zone was of  " uni que char act er  

by v i r t ue of  t he pr esence of  a beech and mapl e har dwood f or est  

wi t h many hol l y  t r ees t her eon,  t he f unct i on of  t he ar ea as a 

nat ur al  r epl eni shi ng of  gr ound wat er  and t he f unct i on of  t he 

                                                 
18 See,  e. g. ,  Just  v.  Mar i net t e Count y,  56 Wi s.  2d 7,  12- 13,  

201 N. W. 2d 761 ( 1972) ;  Br i ef  of  Mur dock at  App.  133- 153 
( Wi sconsi n Law Li br ar y,  Vol .  3227,  Appendi ces and Br i ef s,  70 
Wi s.  2d 562- 566) ,  Town of  Ri chmond v.  Mur dock,  70 Wi s.  2d 642,  
651- 52,  235 N. W. 2d 497 ( 1975) ;  Pet er sen v.  Dane Count y,  136 
Wi s.  2d 501,  509,  402 N. W. 2d 376 ( Ct .  App.  1987) ;  Gr och v.  Ci t y  
of  Ber kel ey,  173 Cal .  Rpt r .  534,  537- 38 ( Cal .  App.  3d 1981) ;  
Laught er  v.  Boar d of  Count y Comm' r s f or  Sweet wat er  Count y,  110 
P. 3d 875,  878 ( Wyo.  2005) .   We,  however ,  acknowl edge t hat  
except i ons t o t he common,  accept ed pr act i ce exi st .   See,  e. g. ,  
Town of  Smi t hf i el d v.  Fanni ng,  602 A. 2d 939,  940 ( R. I .  1992)  
( i dent i f y i ng a no per mi t t ed use zone but  t he mer i t s of  such a 
zone wer e not  at  i ssue) ;  Owen Dev.  Gr oup,  I nc. ,  v.  Ci t y of  
Gear har t ,  826 P. 2d 1016,  1017 ( Or .  App.  1992)  ( i dent i f y i ng a no 
per mi t t ed use zone but  t he mer i t s of  such a zone wer e not  at  
i ssue) .  
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ar ea as a nat ur al  habi t at  f or  bi r ds and ot her  wi l dl i f e. "   I d.   

However ,  t he j ust i f i cat i ons f or  " t he sever e r est r i ct i ons 

af f ect i ng t he pl ai nt i f f ' s  pr emi ses wer e demol i shed by 

pl ai nt i f f ' s  exper t  wi t nesses and t he admi ssi ons of  t he t ownshi p 

of f i c i al s. "   I d.    

¶42 The Sheer r  cour t  st at ed t hat  an exami nat i on of  t he 

" condi t i onal  uses"  l ed i t  t o concl ude t hat  i t  r epr esent ed 

ar bi t r ar y l egi s l at i on.   I d.  at  63.   For  exampl e,  possi bl e 

condi t i onal  uses t her e i ncl uded pr i vat e r ecr eat i onal  ar eas such 

as camps,  gol f  cour ses,  and at hl et i c f i el ds,  but  " [ a] l l  of  t hese 

uses r equi r e t he r emoval  of  a subst ant i al  number  of  t r ees,  

f r ust r at i ng a cent r al  pur pose of  t he EP- 1 desi gnat i on. "   I d.  at  

64.   The or di nance al so condi t i onal l y per mi t t ed a number  of  

commer ci al  uses but  onl y on a f i ve acr e l ot .   I d.   The cour t  

concl uded t hat  a commer ci al  use r epr esent ed t he " onl y r eal i st i c 

possi bi l i t y  f or  t he use of  t he pl ai nt i f f ' s  pr oper t y. "   I d.  at  

65.   I n so f i ndi ng,  t he cour t  consi der ed t he t wel ve s i gni f i cant  

r equi r ement s t hat  a l andowner  woul d have t o meet  i n or der  t o get  

a condi t i onal  use per mi t ,  and as a r esul t ,  t he cour t  

char act er i zed t he l i kel i hood of  bei ng abl e t o use t he pr oper t y 

f or  any pur pose as " ver y r emot e. "   I d.  at  64- 65.   Accor di ngl y,  

t he cour t  concl uded t hat  t he l egi s l at i on was ar bi t r ar y and t he 
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as- appl i ed subst ant i ve due pr ocess chal l enge was successf ul . 19  

I d.  at  63- 65.   

¶43 Her e,  we concl ude t hat  t he B- 2 Di st r i ct  can be 

appr opr i at el y descr i bed as a " no per mi t t ed uses"  zone,  and we 

concl ude t hat  t he no per mi t t ed uses B- 2 Di st r i ct  i s  ar bi t r ar y 

and unr easonabl e because i t  bear s no subst ant i al  r el at i on t o 

publ i c heal t h,  saf et y,  mor al s or  gener al  wel f ar e.   However ,  we 

do r ecogni ze t hat  t her e may be l i mi t ed c i r cumst ances i n whi ch a 

" no per mi t t ed uses"  zone i s a val i d exer ci se of  power  because 

t he r est r i ct i on bear s subst ant i al  r el at i on t o t he publ i c heal t h,  

saf et y,  mor al s or  gener al  wel f ar e.   For  exampl e,  i n Dur - Bar  

Real t y Co.  v.  Ci t y of  Ut i ca,  394 N. Y. S. 2d 913,  918 ( N. Y. A. D.  

1977) ,  t he New Yor k Supr eme Cour t ,  Appel l at e Di v i s i on,  concl uded 

t hat  a " no per mi t t ed uses"  zone was const i t ut i onal  as t he par cel  

at  i ssue was i n a " Land Conser vat i on Di st r i ct  and r epr esent ed a 

zone l ocat ed i n t he f l ood pl ai n. "   I d.  at  915- 16,  918.   The 

" Land Conser vat i on Di st r i ct "  " ai med t o r egul at e t he use"  of  l and 

i n a " f l ood pr one ar ea. "   I d.  at  918.   The or di nance at  i ssue 

t oday does not  i ncl ude a s i mi l ar  pur pose as i n Dur - Bar  Real t y.  

                                                 
19 Whi l e t he Sheer r  cour t  det er mi ned t hat  a " condi t i onal  use 

by per mi t  onl y zone" ——al so r ef er r ed by t he Sheer r  cour t  as a " no 
per mi t t ed uses zone" ——was ar bi t r ar y as appl i ed t o t hi s pr oper t y 
owner ,  t he cour t  not ed t hat  t he r el evant  zoni ng st at ut es 
aut hor i zed a " condi t i onal  use by per mi t  onl y zone. "   The Sheer r  
cour t  det er mi ned t hat  t he zoni ng st at ut es aut hor i zed 
" condi t i onal  use by per mi t  onl y zones"  so l ong as t her e wer e 
" def i ni t e speci f i cat i ons and st andar ds"  i n pl ace.    I d.  at  62-
64.   I n t he case at  i ssue t oday,  t he st andar ds ar e gener al i zed 
and not  " def i ni t e, "  so no cer t ai nt y exi st s as t o a condi t i onal  
use per mi t .  
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¶44 The cour t  i n Dur - Bar  Real t y i dent i f i ed sever al  pol i cy  

obj ect i ves f or  r est r i ct i ng use i n a f l ood pl ai n:  

( 1)  t he pr ot ect i on of  i ndi v i dual s who mi ght  choose,  
despi t e t he f l ood danger s,  t o devel op or  occupy l and 
on a f l ood pl ai n;  ( 2)  t he pr ot ect i on of  ot her  
l andowner s f r om damages r esul t i ng f r om t he devel opment  
of  a f l ood pl ai n and t he consequent  obst r uct i on of  t he 
f l ood f l ow;  ( 3)  t he pr ot ect i on of  t he ent i r e communi t y 
f r om i ndi v i dual  choi ces of  l and use whi ch r equi r e 
subsequent  publ i c expendi t ur es f or  publ i c wor ks and 
di sast er  r el i ef .  

I d.   The cour t  concl uded,  " [ i ] t  i s  beyond quest i on t hat  t hese 

obj ect i ves,  whi ch cor r espond cl osel y t o t he st at ed pur poses of  

t he pr esent  or di nance,  may be t he subj ect  of  a l egi t i mat e 

exer ci se of  t he pol i ce power . "   I d.   The cour t  f ur t her  st at ed 

t hat ,  " ' Land Conser vat i on Di st r i ct '  pr ovi s i ons do bear  a 

subst ant i al  r el at i on t o l egi t i mat e gover nment al  pur pose and a 

r easonabl e r el at i on t o t he goal  of  f l ood saf et y. "   I d.   Thus,  

s i nce t he l i mi t at i ons r el at ed t o f l ood saf et y,  t he r est r i ct i on 

sat i sf i ed t he r el at i onshi p t o t he publ i c heal t h,  saf et y,  mor al s 

or  gener al  wel f ar e.  

¶45 I n i t s anal ysi s,  t he Dur - Bar  Real t y cour t  cont r ast ed 

t he " f l ood pl ai n"  or di nance i n t hat  case wi t h t he or di nance at  

i ssue i n Mar shal l  v.  Vi l l age of  Wappi nger s Fal l s,  279 N. Y. S. 2d 

654 ( N. Y. A. D.  1967) .   I n Wappi nger s Fal l s,  t her e wer e no 

per mi t t ed uses as of  r i ght  i n t he " Pl anned Resi dent i al  Di st r i ct "  

but  t wel ve uses wer e avai l abl e t hr ough a speci al  per mi t .   I d.  at  

655- 56.   The cour t  i n Wappi nger s Fal l s concl uded t hat  t he 

" Pl anned Resi dent i al  Di st r i ct  was ul t r a v i r es because i t  was not  

zoni ng i n accor dance wi t h a compr ehensi ve pl an. "   I d.   The cour t  
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i n Dur - Bar  Real t y st at ed t hat  t he Pl anned Resi dent i al  Di st r i ct  

i n Wappi nger s Fal l s di d not  appear  " i n any way unusual  i n 

t opogr aphy or  l ocat i on so as t o j ust i f y t he subj ect i on of  al l  

use pr oposal s t o case by case deci s i on. "   Dur - Bar  Real t y,  394 

N. Y. S. 2d at  916.   I n cont r ast ,  t he cour t  i n Dur - Bar  Real t y 

concl uded t hat  t he f l ood pl ai n or di nance was " a pr oduct  of  

assessment  of  t he char act er  of  t he l and i n l i ght  of  t he publ i c  

heal t h and saf et y i nt er est s i n bei ng pr ot ect ed agai nst  f l oodi ng 

and ot her  hazar ds t hat  woul d r esul t  f r om bui l di ng i n an ar ea 

unsui t abl e f or  i nt ensi ve devel opment . "   I d.  

¶46 St at e ex r el .  Nagawi cka I s l and Cor p.  v.  Ci t y of  

Del af i el d,  suppor t s our  concl usi on t hat  pr ecl udi ng any use i s 

unr easonabl e.   117 Wi s.  2d 23,  343 N. W. 2d 816 ( Ct .  App.  1983) .   

I n Nagawi cka I s l and,  t he l andowner  was pr ohi bi t ed f r om bui l di ng 

because t he i s l and was onl y t wo acr es and zoned A- 1,  whi ch 

pr event ed bui l di ng on l ot s of  l ess t han t hr ee acr es.   I d.  at  24-

25.   The cour t  of  appeal s concl uded t hat  " when zoni ng 

cl assi f i cat i ons r est r i ct  t he enj oyment  of  pr oper t y t o such an 

ext ent  t hat  i t  cannot  be used f or  any r easonabl e pur pose,  a 

t aki ng wi t hout  due pr ocess occur s. "   I d.  at  27.   Whi l e we do not  

r el y on our  t aki ngs cl ause j ur i spr udence t oday,  as t he cour t  of  

appeal s di d i n Nagawi cka I s l and,  t he r at i onal e empl oyed suppor t s  

our  concl usi on t hat  pr ovi di ng no use i s an unr easonabl e 

r est r i ct i on.  

¶47 I n t he case at  hand,  we concl ude t hat  t he or di nance 

gover ni ng t he B- 2 Di st r i ct  i s  ar bi t r ar y and unr easonabl e,  i n 

t hat  i t  pr ecl udes any use as of  r i ght  i n t he B- 2 Di st r i ct  and 
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such l i mi t at i on bear s no subst ant i al  r el at i on t o t he publ i c 

heal t h,  saf et y,  mor al s or  gener al  wel f ar e.   Unl i ke i n Dur - Bar  

Real t y wher e r est r i ct i ng uses i n a f l ood pl ai n was di r ect l y t i ed 

t o t he heal t h,  saf et y,  mor al s or  gener al  wel f ar e of  t he publ i c,  

no j ust i f i cat i on exi st s f or  pr ecl udi ng al l  uses as of  r i ght  i n 

t he B- 2 Di st r i ct .    

2.  Zoni ng t r eat i ses and j our nal s 

¶48 Leadi ng zoni ng t r eat i ses suppor t  t he not i on t hat  

st andar d zoni ng pr act i ces cont empl at e per mi t t ed uses as of  r i ght  

t hat  can be expanded upon by t he admi ni st r at i ve zoni ng f unct i on.   

Pr of essor  Mandel ker  wr i t es:  

The dr af t er s of  t he St andar d Zoni ng Act  c l ear l y 
cont empl at ed a zoni ng pr ocess i n whi ch t he uses 
desi gnat ed by t he zoni ng or di nance wer e per mi t t ed " as 
of  r i ght , "  but  t hey al so pr ovi ded f or  an 
admi ni st r at i ve zoni ng f unct i on.   The St andar d Act  
del egat ed t hi s f unct i on t o t he boar d of  adj ust ment .   
I t  aut hor i zed t he boar d t o gr ant  var i ances f r om t he 
zoni ng or di nance i n cases of  har dshi p,  as def i ned i n 
t he Act ,  and t o gr ant  speci al  except i ons aut hor i zed by 
pr ovi s i ons i n t he zoni ng or di nance.   Many zoni ng 
or di nances use t he t er m " speci al "  or  " condi t i onal "  use 
r at her  t han " speci al  except i on.  .  .  . "      

Mandel ker ,  supr a,  § 6. 39,  at  6- 44 ( emphasi s added) .  

¶49 I n Ander son' s Amer i can Law of  Zoni ng,  t he obser vat i on 

i s al so made t hat  " [ m] ost  or di nances i mpose a br oad di v i s i on of  

l and uses, "  and,  i n addi t i on,  t hose or di nances t hen pr ovi de t hat  

" speci f i ed uses may be est abl i shed or  mai nt ai ned"  pur suant  t o a 



No.  2006AP450   

 

32 
 

speci al  per mi t .   3 Young,  supr a,  § 21. 01,  at  693- 94. 20  The Law 

of  Muni ci pal  Cor por at i ons pr ovi des,  " [ z] oni ng or di nances t hat  

r el y on t he condi t i onal  use mechani sm r et ai n t he usual  

r esi dent i al ,  commer ci al  and i ndust r i al  zones speci f y i ng t he uses 

per mi t t ed i n each zone,  and,  i n addi t i on,  est abl i sh condi t i onal  

uses f or  each zone. "   8 Eugene McQui l l i n,  The Law of  Muni ci pal  

Cor por at i ons § 25. 159 ( 3d ed.  2000) .  

¶50 Cur r ent  zoni ng j our nal s al so suppor t  t he concl usi on 

t hat  t he common,  accept ed zoni ng pr act i ce i s t o pr ovi de 

per mi t t ed uses as of  r i ght  and t hen,  i n addi t i on t o per mi t t ed 

uses,  t he or di nance may pr ovi de f or  condi t i onal  uses.   For  

exampl e,  i n an ar t i c l e of  Zoni ng Pr act i ce,  t he aut hor  di scusses 

t he r el at i onshi p bet ween per mi t t ed and condi t i onal  uses.   See 

Gai l  Easl ey,  Condi t i onal  Uses:  Usi ng Di scr et i on,  Hopi ng f or  

Cer t ai nt y,  Amer i can Pl anni ng Associ at i on Zoni ng Pr act i ce,  May 

2006.   The aut hor  wr i t es,  " [ t ] he f undament al  pur pose of  t he 

zoni ng or di nance i s t o est abl i sh di st r i ct s ( zones)  whi ch have a 

common set  of  per mi ssi bl e uses and a common set  of  s i t e desi gn 

st andar ds wi t hi n each. "   I d.  at  2.   Per mi ssi bl e uses ar e " ' by-

r i ght '  uses, "  i . e. ,  " t he uses ar e named i n t he zoni ng or di nance 

                                                 
20 See,  e. g. ,  5 Wei nst ei n,  supr a,  § 32. 46,  at  78- 84 

( pr ovi di ng bot h per mi t t ed,  accessor y,  and condi t i onal  uses i n a 
r esi dent i al  di st r i ct ) ;  § 32. 49,  at  94- 102 ( pr ovi di ng bot h 
per mi t t ed and condi t i onal  uses i n a commer ci al  di st r i ct ) ;  
§ 32. 50,  at  103- 04 ( pr ovi di ng bot h per mi t t ed and condi t i onal  
uses i n a gener al  of f i ce di st r i ct ) ;  § 32. 51,  at  104- 09 
( pr ovi di ng bot h per mi t t ed and condi t i onal  uses i n hi ghway 
commer ci al  di st r i ct ) ;  § 32. 52,  at  110- 16 ( pr ovi di ng per mi t t ed,  
accessor y,  and condi t i onal  uses i n t he i ndust r i al  di st r i ct ) .    
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and a pr oper t y owner  has t he r i ght  t o est abl i sh t he use so l ong 

as i t  conf or ms t o t he st andar ds and cr i t er i a of  t he zoni ng 

or di nance. "   I d.  at  2- 3.  

¶51 The aut hor  t hen cont r ast s per mi t t ed uses wi t h 

condi t i onal  uses and not es t hat   

t her e ar e of t en uses t hat  woul d be wel come wi t hi n t he 
zoni ng di st r i ct  i f  addi t i onal  st andar ds coul d pr event  
t hem f r om under mi ni ng t he pur pose and i nt ent  of  t he 
di st r i ct .  .  .  .  Busi ness and i ndust r i al  di st r i ct s al so 
benef i t  f r om uses ot her  t han t hose per mi t t ed by r i ght .   
For  exampl e,  day car e cent er s  and r est aur ant s ar e 
wel come near  empl oyment  cent er s.    

I d.  at  3.  

¶52 An ar t i c l e of  Zoni ng News21 caut i ons about  heavy or  

excl usi ve r el i ance on condi t i onal  use per mi t s.   The aut hor  

wr ot e:  

Some or di nances r el y t oo much on speci al  and/ or  
condi t i onal  uses.   Most  l and uses shoul d be as- of -
r i ght ,  subj ect  t o compl i ance wi t h c l ear  and obj ect i ve 
st andar ds and cr i t er i a f or  t hat  par t i cul ar  use 
cat egor y or  zoni ng di st r i ct .   Di scr et i onar y appr oval s 
shoul d be r eser ved f or  uni que uses t hat  def y 
r egul at i ons by obj ect i ve st andar ds.   The r out i ne 
empl oyment  of  speci al  uses,  especi al l y wi t hout  ( or  
wi t h f ew)  st andar ds or  cr i t er i a,  opens up bot h 
i ndi v i dual  zoni ng deci s i ons and t he zoni ng or di nance 
pr ovi s i on i t sel f  t o const i t ut i onal  chal l enges as bei ng 
ar bi t r ar y and capr i c i ous.   Even wher e such a chal l enge 
woul d not  necessar i l y  succeed,  t he uncer t ai nt y t o 
l andowner s and ci t i zens al i ke cr eat ed by di scr et i onar y 
and/ or  st andar dl ess zoni ng r evi ew shoul d be avoi ded.  

                                                 
21 Zoni ng News was a publ i cat i on of  t he Amer i can Pl anni ng 

Associ at i on.   I t  i s  now known as t he Zoni ng Pr act i ce,  whi ch i s  
al so a publ i cat i on of  t he Amer i can Pl anni ng Associ at i on.  
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John B.  Br edi n,  Common Pr obl ems wi t h Zoni ng Or di nances,  Amer i can 

Pl anni ng Associ at i on Zoni ng News,  Nov.  2002,  at  2.  

 3.  The Town of  Rhi ne' s Or di nance 

¶53 Whi l e t he or di nance sect i on at  i ssue i n t hi s case does 

not  pr ovi de f or  any use as of  r i ght ,  ot her  sect i ons of  t he Town 

of  Rhi ne' s zoni ng or di nance f ol l ows t he mor e t r adi t i onal  

pr act i ce of  f i r st  out l i ni ng per mi t t ed uses and t hen,  i n addi t i on 

t o per mi t t ed uses,  pr ovi di ng f or  condi t i onal  uses. 22  For  

exampl e,  consi der  t he per mi t t ed and condi t i onal  uses i n t he Town 

of  Rhi ne Muni ci pal  Code f or  t he f ol l owi ng di st r i ct s:   

( 1)  The Agr i cul t ur al  Land Di st r i ct s.   See Town of  
Rhi ne,  Wi s. ,  Muni ci pal  Code § 4. 05( 2) ( a)  and ( b)  
( pr ovi di ng such t hi ngs as gr azi ng,  hor t i cul t ur e,  and 
nat ur e t r ai l s  as per mi t t ed uses and pr ovi di ng such 
t hi ngs as commer ci al  st ud housi ng and oper at i on as a 
condi t i onal  use) .   

( 2)  The Resi dent i al  Di st r i ct s.   See Town of  
Rhi ne,  Wi s. ,  Muni ci pal  Code §§ 4. 06( 1) ( a)  and ( b) ,  
4. 06( 2) ( a)  and ( b)  ( pr ovi di ng such t hi ngs as one or  
t wo- f ami l y dwel l i ngs as a per mi t t ed use and pr ovi di ng 
such t hi ngs as home occupat i ons,  i nvol v i ng t he conduct  
of  busi ness on t he pr emi ses,  as a condi t i onal  use) .    

( 3)  Conser vancy Di st r i ct s.   See Town of  Rhi ne,  
Wi s. ,  Muni ci pal  Code §§ 4. 07( 1) ( c)  and ( d) ,  4. 07( 2) ( c)  
and ( d)  ( pr ovi di ng such t hi ngs as f or est r y  and f ur  
ski n pr oduct i on as per mi t t ed use and pr ovi di ng al l  
bui l di ngs or  st r uct ur es and any use of  a r esi dence f or  
a home occupat i on as a condi t i onal  use) .  

( 4)  Commer ci al  Di st r i ct s.   See Town of  Rhi ne,  
Wi s. ,  Muni ci pal  Code § 4. 08( 1) ( b)  and ( c)  ( pr ovi di ng 
such t hi ngs as f ood st or es,  c l i ni cs,  and busi ness 

                                                 
22 See Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code ch.  4,  avai l abl e 

at  ht t p: / / www. co. sheboygan. wi . us/ ht ml / d_pl anni ng_zoni ng. ht m 
( updat ed 04/ 05/ 06) .   Cl i ck on Rhi ne Zoni ng Or di nance.   
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of f i ces as per mi t t ed uses and pr ovi di ng such t hi ngs as 
al cohol i c bever ages st or es,  aut omot i ve ser vi ce,  and 
bar s as condi t i onal  uses) .  

E.  The Town of  Rhi ne' s r emai ni ng ar gument s 

¶54 The Town of  Rhi ne asser t s t hat  t her e ar e per mi t t ed 

uses i n t he B- 2 Di st r i ct  i n t hat  t he l andowner s can use t he 

pr oper t y wi t hout  a condi t i onal  use per mi t ,  e. g. ,  " r ecr eat i onal  

uses have al ways been al l owed as i nci dent al  t o t he r ur al  nat ur e 

of  cer t ai n t ypes of  pr oper t y,  especi al l y i n r el at i vel y 

undevel oped ar eas as exi st  i n t he Town of  Rhi ne. "   However ,  

nowher e i s t hat  out l i ned i n t he or di nance at  i ssue.   I t  i s  onl y 

i n t he newl y amended or di nance t hat  t hese al l owances ar e made. 23  

The ver si on of  t he or di nance gover ni ng t hi s  case,  however ,  

                                                 
23 On Apr i l  5,  2006,  t he Town of  Rhi ne amended i t s own B- 2 

Di st r i ct  or di nance t o pr ovi de f or  per mi t t ed uses i n t he B- 2 
Di st r i ct .   See Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code 
§ 4. 08( 2) ( b) 1.  and 2.   Subsect i on ( b)  pr ovi des,  " Per mi t t ed uses.   
The f ol l owi ng ar e per mi t t ed uses i n t he B- 2 Di st r i ct : "  

1.  Agr i cul t ur e.   Those uses per mi t t ed i n t he 
Agr i cul t ur al  Land Di st r i ct s pur suant  t o Sect i on 
4. 05( 2) ( a) ,  except  t hat  no st r uct ur es may be bui l t  
wi t hout  f i r st  obt ai ni ng a condi t i onal  use per mi t  
pur suant  t o Sect i on 4. 09.  

2.  Passi ve Out door  Recr eat i on.   Passi ve,  out door ,  
r ecr eat i onal  l and uses such as ar bor et ums,  nat ur al  
ar eas,  wi l dl i f e ar eas,  hi k i ng t r ai l s,  bi cycl e t r ai l s ,   
cr oss- count r y ski  t r ai l s ,  hor se t r ai l s,  pi cni c ar eas,  
gar dens,  f i shi ng and hunt i ng ar eas,  and ot her  s i mi l ar  
l and uses.   
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st at es,  " [ t ] her e ar e no per mi t t ed uses i n t he B- 2 Di st r i ct . " 24  

Fur t her mor e,  at  t he Januar y 6,  2004 meet i ng,  Chai r man Sager  

st at ed t hat  B- 2 zones r equi r e a condi t i onal  use per mi t  " f or  any 

use of  t he l and. "   Ther ef or e,  i t  i s  c l ear  t hat  a l andowner  must  

acqui r e a condi t i onal  use per mi t ,  sol el y at  t he di scr et i on of  

t he Town of  Rhi ne,  i n or der  t o use t he pr oper t y i n any way.  

¶55 The Town of  Rhi ne ar gues,  under  t he code bef or e us 

t oday,  t hat  condi t i onal  uses ar e per mi t t ed uses because once t he 

st andar ds have been sat i sf i ed a l andowner  i s " ent i t l ed"  t o t he 

condi t i onal  use.   We di sagr ee.   Fi r st ,  we f i nd aut hor i t y 

cont r ar y t o t he Town of  Rhi ne' s posi t i on.   See,  e. g. ,  S.  Kembl e 

Fi scher  Real t y Tr ust  v.  Boar d of  Appeal s of  Concor d,  402 N. E. 2d 

100,  103 ( Mass.  App.  1980)  ( st at i ng t hat  " [ n] o one,  of  cour se,  

has an absol ut e r i ght  t o a speci al  per mi t " ) ;  S.  Mar k Whi t e,  

Cl assi f y i ng and Def i ni ng Uses and Bui l di ng For ms:  Land- Use 

                                                 
24 Whi l e t he or di nance at  i ssue has been amended,  ot her  

Wi sconsi n muni ci pal i t i es seemi ngl y have si mi l ar  or di nances i n 
pl ace.   I n gener al ,  const i t ut i onal  chal l enges t o r epeal ed 
l egi s l at i on ar e consi der ed moot .   See Kr emens v.  Bar t l ey,  431 
U. S.  119,  127- 29 ( 1977) .   However ,  unl i ke st at e or  f eder al  
l egi s l at i on,  muni ci pal  or di nance sect i ons l i ke t he one at  i ssue 
her e may st i l l  exi st  i n ot her  muni ci pal i t i es wi t hi n t he st at e.   
At  t i mes,  we may consi der  a " moot  i ssue"  i f  i t  i s  of  " gr eat  
publ i c i mpor t ance or  ar i ses f r equent l y enough t o war r ant  a 
def i ni t i ve deci s i on t o gui de t he ci r cui t  cour t s. "   St at e ex r el .  
Ri esch v.  Schwar z,  2005 WI  11,  ¶12,  278 Wi s.  2d 24,  692 
N. W. 2d 219.   Because ot her  muni ci pal i t i es ut i l i ze s i mi l ar  
or di nances and t he Town of  Rhi ne may easi l y r ever t  t o i t s 
pr evi ous ver si on,  we r evi ew and r ender  a deci s i on on t he i ssues 
at  hand.   I f  ot her  muni ci pal i t i es have such or di nances i n pl ace 
and,  l i ke her e,  t her e i s no subst ant i al  r el at i on t o publ i c 
heal t h,  saf et y,  mor al s or  gener al  wel f ar e,  t hose or di nances 
coul d be subj ect  t o const i t ut i onal  chal l enge.   
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Codi ng f or  Zoni ng Regul at i ons,  Amer i can Pl anni ng Associ at i on 

Zoni ng Pr act i ce,  Sept .  2005,  at  8 ( di st i ngui shi ng bet ween 

per mi t t ed uses as of  r i ght  and condi t i onal  uses) .   Second,  no 

aut hor i t y c i t ed by t he Town of  Rhi ne suggest s t hat  condi t i onal  

uses ar e t he same as per mi t t ed uses.   To suppor t  i t s  ar gument ,  

t he Town of  Rhi ne r el i es on Del t a Bi ol ogi cal  Resour ces,  I nc.  v.  

Boar d of  Zoni ng Appeal s of  Ci t y of  Mi l waukee,  160 Wi s.  2d 905,  

910- 11,  467 N. W. 2d 164 ( Ct .  App.  1991) .   However ,  Del t a s i mpl y 

does not  suppor t  t he Town of  Rhi ne' s cont ent i on t hat  condi t i onal  

uses ar e per mi t t ed uses.   I n Del t a,  t he cour t  of  appeal s,  

r el y i ng on Skel l y Oi l  Co. ,  st at ed:  " A speci al  or  condi t i onal  use 

per mi t  i s  one whi ch t he zoni ng code al l ows.   A speci al  use 

per mi t  al l ows a pr oper t y owner  t o put  hi s or  her  pr oper t y t o a 

use expr essl y per mi t t ed by t he zoni ng or di nance,  but  onl y i f  

cer t ai n condi t i ons ar e met . "   Del t a,  160 Wi s.  2d at  910 

( f oot not e omi t t ed)  ( c i t i ng Skel l y Oi l  Co. ,  58 Wi s.  2d at  700-

01) .  

¶56 The Town of  Rhi ne' s ar gument  i s wi t hout  mer i t .   

Per mi t t ed uses and condi t i onal  uses ar e di f f er ent .   Even t hough 

condi t i onal  uses may be aut hor i zed pur suant  t o t he or di nance,  

t hat  does not  r ender  t hem uses as of  r i ght .   See Gai l  Easl ey,  

Condi t i onal  Uses:  Usi ng Di scr et i on,  Hopi ng f or  Cer t ai nt y,  

Amer i can Pl anni ng Associ at i on Zoni ng Pr act i ce,  May 2006,  at  8 

( di st i ngui shi ng bet ween per mi t t ed uses as of  r i ght  and 

condi t i onal  uses) .   Condi t i onal  uses may be expr essl y per mi t t ed 

by t he or di nance so l ong as t he condi t i ons ar e met ,  i d. ,  but  

t hi s does not  r ender  t hem " per mi t t ed uses. "    
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¶57 The Town of  Rhi ne,  c i t i ng t o Pr i meco Communi cat i ons v.  

Ci t y of  Mequon,  ar gues t hat  an ent i t l ement  t o a condi t i onal  use 

exi st s once t he l andowner  submi t s t he r equi r ed i nf or mat i on i n 

r easonabl e compl i ance wi t h t he r equi r ement s of  a par t i cul ar  

condi t i onal  use or di nance.   242 F.  Supp.  2d 567 ( E. D.  2003) .   

Pr i meco,  however ,  does not  suppor t  t hi s ar gument .   I n Pr i meco,  

t he di st r i ct  cour t  st at ed:  

Under  Wi sconsi n l aw,  a condi t i onal  use i s one t hat  i s 
not  i nher ent l y i ncompat i bl e wi t h a par t i cul ar  ar ea,  
but  whi ch mi ght  cr eat e pr obl ems i f  per mi t t ed t o l ocat e 
t her e as a mat t er  of  r i ght .   

Zoni ng or di nances t hat  r el y on t he condi t i onal  
use mechani sm r et ai n t he usual  r esi dent i al ,  commer ci al  
and i ndust r i al  zones speci f y i ng t he uses per mi t t ed i n 
each zone,  and,  i n addi t i on,  est abl i sh condi t i onal  
uses f or  each zone,  whi ch ar e per mi t t ed wi t hi n t he 
zone onl y i f  appr oved by t he l ocal  gover nment al  body.   
I n ot her  wor ds,  a condi t i onal  use per mi t  al l ows 
pr oper t y t o be put  t o a pur pose t hat  t he zoni ng 
or di nance condi t i onal l y al l ows.  

I d.  at  576 ( c i t at i ons omi t t ed)  ( emphasi s added) .  

¶58 Even i f  an ent i t l ement  coul d be cr eat ed under  a 

condi t i onal  use per mi t ,  t he Town of  Rhi ne' s ar gument  pr esumes 

t hat  t he st andar ds her e ar e c l ear  and speci f i c  enough t hat  once 

compl i ed wi t h,  t he condi t i onal  use per mi t  shal l  be i ssued.   

However ,  whi l e we do not  deci de t he const i t ut i onal i t y of  t he 

condi t i onal  use per mi t  sect i on,  i . e. ,  Muni ci pal  Code § 4. 09( 4) ,  

t hat  sect i on does not  pr ovi de cer t ai nt y.   For  exampl e,  t he 

f ol l owi ng st andar ds f or  obt ai ni ng a condi t i onal  use per mi t  ar e 

subj ect  t o s i gni f i cant  i nt er pr et at i on:  ( 1)  st abi l i ze and pr ot ect  

pr oper t y val ues and t he t ax base;  ( 2)  r ecogni ze t he needs of  
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agr i cul t ur e,  f or est r y,  i ndust r y,  and busi ness i n f ut ur e gr owt h;  

( 3)  pr eser ve nat ur al  gr owt h and cover  and pr omot e t he nat ur al  

beaut y of  t he t ownshi p.   See Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code 

§ 4. 01( 2) .   How does a l andowner ,  who appl i es f or  a condi t i onal  

use per mi t ,  est abl i sh t hat  a gar bage dump or  sal vage yar d wi l l  

compl y wi t h t hese r equi r ement s,  or  ot her s i n § 4. 01( 2) ,  so t o 

" ent i t l e"  t he l andowner  t o a condi t i onal  use per mi t ?  These 

st andar ds ar e s i mpl y not  speci f i c  enough t hat  one can r easonabl y 

say t hat  any use as of  r i ght  exi st s under  t he B- 2 Di st r i ct ,  

whi ch has no per mi t t ed uses.  

¶59 I n addi t i on,  t he l anguage of  t hi s or di nance does not  

suppor t  t he Town of  Rhi ne' s ar gument  t hat  t he l andowner  i s 

ent i t l ed t o a condi t i onal  use per mi t  as of  r i ght .   No l anguage 

exi st s i n Muni ci pal  Codes § 4. 08( 2) ,  B- 2 Di st r i ct ,  or  § 4. 09,  

Condi t i onal  uses,  t hat  woul d cr eat e an ent i t l ement  t o a 

condi t i onal  use per mi t .   The or di nance does not  st at e f or  

exampl e:  I f  al l  r equi r ement s ar e met ,  t he condi t i onal  use per mi t  

shal l  be gr ant ed.   Fur t her mor e,  whi l e di scussi ng r ul es t hat  

gener al l y gover n condi t i onal  uses,  Ander son' s Amer i can Law of  

Zoni ng st at es,  " [ t ] he desi gnat i on of  a use i n a zoni ng di st r i ct  

as a condi t i onal  use does not  const i t ut e an aut hor i zat i on or  

assur ance t hat  such use wi l l  be appr oved. "   5 Al an C.  Wei nst ei n,  

Ander son' s Amer i can Law of  Zoni ng § 34. 23,  at  573 ( 4t h ed.  

1997) .   Whi l e per haps not  di sposi t i ve,  t hi s asser t i on cast s 

doubt  on t he Town of  Rhi ne' s ent i t l ement  ar gument .  

¶60 The Town of  Rhi ne al so ar gues t hat  pl anned uni t  

devel opment  zoni ng i s t he f unct i onal  equi val ent  t o Muni ci pal  
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Code § 4. 08( 2) ( a) ,  " B- 2 Commer ci al  Manuf act ur i ng or  Pr ocessi ng. "   

However ,  pl anned uni t  devel opment  di st r i ct s ar e di f f er ent  

because unl i ke t he case bef or e t hi s cour t ,  pl anned uni t  

devel opment  di st r i ct s may onl y be est abl i shed wi t h t he consent  

of  t he l andowner .   See Wi s.  St at .  § 62. 23( 7) ( b)  ( di scussi ng 

pl anned uni t  devel opment s) .   The Town of  Rhi ne ar gues t hat  

f ut ur e l andowner s i n pl anned uni t  devel opment  di st r i ct s ar e 

bound by t he r est r i ct ed uses ent er ed i nt o by t he pr evi ous 

l andowner .   Thi s,  however ,  i s  an economi c and quant i f i abl e 

deci s i on by t he pur chaser .   I t  i s  not  t hat  such l and has no use,  

i t  i s  t hat  such l and has desi gnat ed r i ght s and obl i gat i ons.   The 

l andowner s i n t he B- 2 Di st r i ct  di d not  make a choi ce t o 

el i mi nat e al l  per mi t t ed uses.   Rat her ,  t he l andowner s ar e 

pr ecl uded f r om any use unl ess t he Town of  Rhi ne gr ant s a 

condi t i onal  use per mi t .   Whi l e t he l andowner  who chooses t o 

pur chase l and i n t he B- 2 Di st r i ct  has not i ce of  t he excessi ve 

r est r i ct i on i n t he B- 2 Di st r i ct ,  t hi s does not ,  as we see her e,  

pr ecl ude a const i t ut i onal  chal l enge t o t he or di nance.    

¶61 The Town of  Rhi ne asser t s t hat  t hi s mat t er  i s not  

pr oper l y bef or e t he cour t  because t he Cl ub di d not  f ol l ow 

t hr ough wi t h seeki ng a condi t i onal  use per mi t .   Ther ef or e,  t he 

Town of  Rhi ne ar gues t hat  we cannot  det er mi ne i f  t he Cl ub was 

deni ed a condi t i onal  use per mi t  f or  unr easonabl e or  ar bi t r ar y 

r easons.   The Town of  Rhi ne ar gues t hat  i f  t he Cl ub was deni ed a 

condi t i onal  use per mi t  f or  ar bi t r ar y or  unr easonabl e r easons,  

t he Cl ub may have a r egul at or y t aki ng,  or  as- appl i ed chal l enge.   

We do not  di sagr ee t hat  one of  t hese cl ai ms may be avai l abl e i f  
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t he Cl ub was i mpr oper l y deni ed a condi t i onal  use per mi t ,  but  t he 

case at  hand i s a f aci al  subst ant i ve due pr ocess chal l enge t o 

t he B- 2 zoni ng or di nance;  t hi s i s not  a chal l enge t o t he 

condi t i onal  use per mi t  sect i on of  t he or di nance,  and i t  i s 

nei t her  a t aki ngs chal l enge nor  an as- appl i ed chal l enge. 25   

                                                 
25 Ander son' s Amer i can Law of  Zoni ng di st i ngui shes bet ween a 

t aki ng and subst ant i ve due pr ocess chal l enge.   I t  pr ovi des:  

I t  i s  i mpor t ant  t o under st and t he di f f er ence 
bet ween t aki ng cl ai ms and subst ant i ve due pr ocess 
cl ai ms.   As di scussed i n t he pr evi ous chapt er ,  an 
or di nance wi l l  be st r uck down,  despi t e t he pr esumpt i on 
of  val i di t y f or  l egi s l at i ve act s,  i f  i t  i s  f ound t o be 
unr easonabl e or  ar bi t r ar y.   I n gener al ,  a zoni ng 
or di nance or  ot her  pol i ce power  l and use r est r i ct i on 
must  be r easonabl y r el at ed t o ser vi ng t he publ i c 
heal t h,  saf et y,  or  gener al  wel f ar e.   I f  a l and use 
r est r i ct i on i s unr easonabl e or  i r r at i onal ,  i t  may be 
f ound t o v i ol at e t he subst ant i ve component  of  t he due 
pr ocess cl ause.   However ,  i r r at i onal i t y i s not  t he 
st andar d f or  eval uat i ng a t aki ng cl ai m.  

The Supr eme Cour t  has added conf usi on t o t he 
mat t er  by r epeat edl y st at i ng i n r ecent  cases t hat  a 
t aki ng i s est abl i shed i f  an or di nance does not  
" subst ant i al l y  advance l egi t i mat e st at e i nt er est s 
.  .  .  or  deni es an owner  economi cal l y v i abl e use of  
hi s l and. "   The Cour t  has never  sat i sf act or i l y  
expl ai ned what  t he f i r st  par t  of  t he t est  means.   
However ,  wr i t i ng f or  t he maj or i t y i n Nol l an v.  
Cal i f or ni a Coast al  Commi ssi on,  Just i ce Scal i a 
expr essl y st at ed t hat  t he t aki ng t est  r equi r es 
st r i ct er  r evi ew of  gover nment  act i on t han t he 
" r at i onal  r el at i onshi p"  t est  appl i ed t o most  due 
pr ocess and equal  pr ot ect i on c l ai ms.  

An i mpor t ant  di f f er ence under  t he Const i t ut i on i s 
t hat  " j ust  compensat i on"  must  be pai d t o t he l andowner  
who has suf f er ed a t aki ng.   A subst ant i ve due pr ocess 
vi ol at i on does not  t r i gger  t he compensat i on 
r equi r ement .  .  .  .   
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¶62 To be cl ear ,  af t er  t oday,  muni ci pal i t i es st i l l  have 

ampl e aut hor i t y t o r egul at e l and use——and t hey shoul d.   Such 

r egul at i on i s an appr opr i at e l egi s l at i ve f unct i on;  i t  can ser ve 

t o pr ot ect  t he heal t h,  saf et y and wel f ar e of  t he publ i c,  and i t  

encour ages wel l  r easoned gr owt h.   The i ssuance of  condi t i onal  

use per mi t s al so i s an appr opr i at e f unct i on f or  muni ci pal i t i es.   

Muni ci pal i t i es cer t ai nl y have br oad aut hor i t y t o r est r i ct  l and 

use,  but  t he di st r i ct  at  i ssue t oday pr ovi des f or  no per mi t t ed 

use as of  r i ght ,  and t he onl y use i s gar ner ed t hr ough t he 

possi bi l i t y  of  obt ai ni ng a condi t i onal  use per mi t .   No 

r easonabl e j ust i f i cat i on exi st s f or  such excessi ve gover nment  

cont r ol  and r est r i ct i on——especi al l y when t hat  gover nment  cont r ol  

i s  set  agai nst  l and use r i ght s,  and t he cont r ol  bear s no 

subst ant i al  r el at i on t o t he publ i c heal t h,  saf et y,  mor al s or  

gener al  wel f ar e.  

¶63 The Town of  Rhi ne ar gues t hat  bei ng abl e t o r est r i ct  

wher e l ess desi r abl e uses devel op i s " t he f undament al  

met hodol ogy of  Eucl i di an zoni ng. "   We do not  di sagr ee,  and 

mor eover ,  we do not  seek t o l i mi t  t he power  of  a t own t o 

r egul at e wher e and under  what  condi t i ons l and may be used.   

However ,  t he Town of  Rhi ne,  i n t hi s case,  f ai l s  t o acknowl edge 

                                                                                                                                                             
I t  i s  ver y  common f or  a l andowner  t o asser t  

t aki ng and subst ant i ve due pr ocess cl ai ms i n t he same 
act i on,  and t o l eave i t  t o t he cour t  t o sor t  out  t he 
di f f er ences.  

1 Young,  supr a,  § 3A. 04,  at  216- 17.  
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t hat  i t  can bot h r egul at e wher e undesi r abl e uses devel op,  and i t  

can pr ovi de f or  per mi t t ed uses as of  r i ght .  

¶64 Pr ecl udi ng any per mi t t ed use and t hen onl y pr ovi di ng 

gener al i zed st andar ds f or  obt ai ni ng a condi t i onal  use per mi t  

opens t he door  t o f avor i t i sm and di scr i mi nat i on.   Under  t hi s 

scenar i o,  a t own,  pur suant  t o t he or di nance,  may ar bi t r ar i l y  

pr ecl ude any act i v i t y on t he l and i n quest i on because ( 1)  t her e 

ar e no per mi t t ed uses as a mat t er  of  r i ght ;  and ( 2)  i f  obt ai ni ng 

a condi t i onal  use per mi t  i s  compl et el y wi t hi n t he di scr et i on of  

a t own,  j udi c i al  r evi ew of  a deni al  i s  s i gni f i cant l y l i mi t ed 

because of  t he non- speci f i c  nat ur e of  t he condi t i onal  use 

st andar ds.   As a r esul t ,  i f  such an or di nance was deemed 

accept abl e,  t owns coul d pr ecl ude al l  uses at  wi l l  and i n a 

manner  t hat  v i r t ual l y pr ecl udes any meani ngf ul  j udi c i al  r evi ew.   

Such a det er mi nat i on coul d open t he door  t o abuse.   I f  per mi t t ed 

uses exi st  as of  r i ght ,  t he i mpact  of  denyi ng condi t i onal  uses 

i s s i gni f i cant l y decr eased because t he l andowner  has per mi t t ed 

uses as of  r i ght .   

¶65 The f aci al ,  const i t ut i onal  chal l enge her e i s 

sust ai ned.   Thi s or di nance i s not  i n bal ance wi t h t he r i ght s of  

l andowner s.   Because t he l andowner s have demonst r at ed beyond a 

r easonabl e doubt  t hat  t he or di nance at  i ssue does not  pr ovi de 

f or  any uses as of  r i ght ,  and t hi s r est r i ct i on i n t he B- 2 

Di st r i ct  i s  ar bi t r ar y and unr easonabl e i n t he sense t hat  i t  does 

not  bear  a subst ant i al  r el at i on t o publ i c heal t h,  saf et y,  mor al s 

or  gener al  wel f ar e,  we concl ude t hat  Muni ci pal  Code 
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§ 4. 08( 2) ( a) ,  t he B- 2 Di st r i ct ,  i s  unconst i t ut i onal  on i t s f ace.   

Accor di ngl y,  t he Cl ub has met  i t s bur den.  

I V.  NUI SANCE 

¶66 The ci r cui t  cour t  concl uded t hat  t he Town of  Rhi ne' s 

al l egat i on t hat  i t s publ i c nui sance or di nance was vi ol at ed was 

act ual l y t he Town of  Rhi ne' s at t empt  t o abat e a pr i vat e 

nui sance.   The ci r cui t  cour t  di d not  r each i t s deci s i on by 

appl y i ng t he or di nance' s l anguage.   I nst ead,  t he c i r cui t  cour t  

concl uded t hat  t he v i ol at i ons wer e f or  a " publ i c nui sance. "   The 

ci r cui t  cour t ,  c i t ed t o Mi l waukee Met r opol i t an Sewer age Di st r i ct  

v.  Ci t y of  Mi l waukee,  2005 WI  8,  277 Wi s.  2d 635,  691 

N. W. 2d 658,  and st at ed t hat  a nui sance i s a publ i c nui sance i f  

" t he condi t i on or  act i v i t y i nt er f er es wi t h t he publ i c r i ght  or  

use of  publ i c space. "   The ci r cui t  cour t  t hen concl uded t hat  

because t he pr oper t y at  i ssue was not  a publ i c pl ace,  and t he 

Cl ub' s act i v i t i es di d not  af f ect  t he ent i r e communi t y,  t he 

nui sance coul d not  be a publ i c nui sance.    

¶67 Her e,  t he c i r cui t  cour t  er r ed because i t  di d not  appl y 

t he def i ni t i on of  " publ i c nui sance"  as st at ed i n t he Town of  

Rhi ne' s or di nance.   I nst ead of  appl y i ng t he or di nance l anguage,  

t he c i r cui t  cour t  appl i ed a common- l aw def i ni t i on of  " nui sance. "   

The Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code § 2. 02,  " Publ i c 

Nui sance, "  di f f er s f r om t he common- l aw def i ni t i on and pr ovi des 

as f ol l ows:  

2. 02 DEFI NI TI ONS.   ( 1)  PUBLI C NUI SANCE.   A publ i c 
nui sance i s a t hi ng,  act ,  occupat i on,  condi t i on or  use 
of  pr oper t y whi ch shal l  cont i nue f or  such l engt h of  
t i me as t o ( a)  Subst ant i al l y  annoy,  i nj ur e or  endanger  
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t he comf or t ,  heal t h,  r epose or  saf et y of  t he publ i c;  
( b)  I n any way r ender  t he publ i c i nsecur e i n l i f e or  
i n t he use of  pr oper t y;  ( c)  Gr eat l y of f end t he publ i c 
mor al s or  decency;  ( d)  Unl awf ul l y and subst ant i al l y  
i nt er f er e wi t h,  obst r uct  or  t end t o obst r uct  or  r ender  
danger ous f or  passage any st r eet ,  al l ey,  hi ghway,  
navi gabl e body of  wat er  or  ot her  publ i c way or  t he use 
of  publ i c pr oper t y.  

¶68 Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  

cour t  f or  a new hear i ng on t he nui sance act i on wher ei n t he cour t  

wi l l  deci de t he i ssues based upon t he Town of  Rhi ne,  Wi s. ,  

Muni ci pal  Code.  

V.  CONCLUSI ON 

¶69 We concl ude t hat  t he Town of  Rhi ne,  Wi s. ,  Muni ci pal  

Code § 4. 08( 2) ( a) ,  t he B- 2 Di st r i ct ,  i s  unconst i t ut i onal  on i t s 

f ace because i t  i s  ar bi t r ar y and unr easonabl e i n t hat  i t  

pr ecl udes any use as of  r i ght  i n t he B- 2 Di st r i ct  and such 

l i mi t at i on bear s no subst ant i al  r el at i on t o t he publ i c heal t h,  

saf et y,  mor al s or  gener al  wel f ar e.   We f ur t her  concl ude t hat  t he 

c i r cui t  cour t  appl i ed a common- l aw def i ni t i on of  " nui sance"  

r at her  t han t he def i ni t i on of  " publ i c nui sance"  ar t i cul at ed i n 

Town of  Rhi ne,  Wi s. ,  Muni ci pal  Code § 2. 02.   As a r esul t ,  we 

r emand t o t he ci r cui t  cour t  f or  a new hear i ng on t he publ i c 

nui sance cl ai m.     

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s  af f i r med i n 

par t ,  r ever sed i n par t ,  and cause r emanded t o t he c i r cui t  cour t .
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¶70 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   The 

maj or i t y opi ni on decl ar es t hat  t he i nst ant  case i s moot .   

Maj or i t y op. ,  ¶54 n. 23.   Never t hel ess t he maj or i t y wr i t es on,  

char act er i z i ng t he i ssue of  t he const i t ut i onal i t y of  a " per mi t  

use onl y zone"  as one " of  gr eat  publ i c i mpor t ance. "   

Si mul t aneousl y t he maj or i t y opi ni on acknowl edges t hat  i t  cannot ,  

and does not ,  det er mi ne t he const i t ut i onal i t y of  any ot her  

or di nance cr eat i ng a " per mi t  use onl y zone"  s i mi l ar  t o t hat  of  

t he Town of  Rhi ne.   See maj or i t y op. ,  ¶54 n. 23.   Each " per mi t  

use onl y zone"  or di nance,  accor di ng t o t he maj or i t y opi ni on,  

must  be gauged i ndi v i dual l y t o det er mi ne t o whet her  t he 

or di nance has a subst ant i al  r el at i on t o t he publ i c heal t h,  

saf et y,  mor al s or  gener al  wel f ar e.  

¶71 I  wr i t e f or  t hr ee r easons:    

¶72 Fi r st ,  I  want  t o st r ess t hat  t he wi sdom of  a zoni ng 

or di nance i s a deci s i on f or  t he muni ci pal i t y,  not  f or  t hi s 

cour t . 1   

¶73 Second,  not hi ng i n t hi s opi ni on shoul d be r ead t o 

i mpl y t hat  t he or di nance at  i ssue i s st r uck down because t he 

maj or i t y opi ni on char act er i zes t he Town of  Rhi ne' s zoni ng 

or di nance as uncommon. 2  The maj or i t y opi ni on i s  mi st aken t hat  

t he Town of  Rhi ne or di nance i s ver y unusual . 3  I n any event ,  I  do 

not  r ead t he maj or i t y opi ni on as st at i ng or  i mpl yi ng t hat  onl y 

                                                 
1 See maj or i t y op. ,  ¶26.    

2 See,  e. g. ,  maj or i t y op. ,  ¶¶39,  40,  50.   

3 See Br i ef  and Appendi x of  Wi sconsi n Count i es Associ at i on 
at  5- 8 ( c i t i ng zoni ng or di nances si mi l ar  t o t he Town of  Rhi ne' s 
f r om 11 muni ci pal i t i es and count i es i n Wi sconsi n) .  
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or di nances adopt ed by a maj or i t y of  muni ci pal i t i es can pass 

const i t ut i onal  must er  i n t hi s cour t .    

¶74 Thi r d,  I  want  t o emphasi ze t he pr ecept s t o be gl eaned 

f r om t hi s l engt hy opi ni on,  many of  whi ch ar e basi c,  wel l - known 

pr i nci pl es of  l aw t hat  ar e appl i ed i n t he pr esent  case.   The 

t eachi ngs of  t he maj or i t y opi ni on may be summar i zed as f ol l ows:     

1.  A zoni ng or di nance,  i ncl udi ng a " per mi t  use onl y 

zone, "  i s  " pr esumed val i d and must  be l i ber al l y  const r ued 

i n f avor  of  t he muni ci pal i t y. "   Maj or i t y op. ,  ¶26.   An 

or di nance " wi l l  be hel d const i t ut i onal  [ as a mat t er  of  

subst ant i ve due pr ocess]  unl ess t he cont r ar y i s shown 

beyond a r easonabl e doubt . "   Maj or i t y op. ,  ¶26.  

2.  The chal l enge t o t he or di nance at  i ssue i s a f aci al  

subst ant i ve due pr ocess chal l enge,  not  an as appl i ed 

chal l enge,  and not  an emi nent  domai n t aki ng chal l enge. 4  The 

maj or i t y opi ni on appl i es,  i n keepi ng wi t h pr ecedent ,  a 

                                                 
4 See,  e. g. ,  maj or i t y op.  ¶¶34,  47,  61.   Sever al  cases upon 

whi ch t he maj or i t y opi ni on r el i es t r eat  t he chal l enge as an as 
appl i ed or  a t aki ngs chal l enge.   See,  e. g. ,  maj or i t y op.  ¶¶40,  
47.  

I t  i s  ver y di f f i cul t  t o pr evai l  upon a f aci al  chal l enge t o 
a st at ut e or  or di nance.   Wi t h a f aci al  chal l enge,  t he chal l enger  
must  show t hat  t he or di nance cannot  be enf or ced under  any 
ci r cumst ances.   See Ol son v.  Town of  Cot t age Gr ove,  2008 WI  51,  
¶44 n. 9,  ___ Wi s.  2d ___,  749 N. W. 2d 211 ( " ' Faci al  chal l enge'  i s  
def i ned as:  ' A c l ai m t hat  a st at ut e .  .  .  al ways oper at es 
unconst i t ut i onal l y. ' " )  ( quot i ng Bl ack' s Law Di ct i onar y 223 ( 7t h 
ed.  1999) .   Al t hough I  quest i on whet her  t he def endant s '  
chal l enge i s pr oper l y consi der ed a " f aci al "  chal l enge,  I  accept  
t he def endant s '  char act er i zat i on of  t hei r  chal l enge f or  pur poses 
of  t hi s r evi ew.   The maj or i t y opi ni on does not  addr ess any 
chal l enge t o t he " vagueness"  of  t he st andar ds f or  gr ant i ng a 
condi t i onal  use.   See,  e. g. ,  maj or i t y op.  ¶58.  
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r at i onal  basi s t est  t o det er mi ne t he val i di t y of  a l aw 

chal l enged on subst ant i ve due pr ocess gr ounds. 5 

3.  An or di nance,  i ncl udi ng a " per mi t  use onl y  zone, "  

wi l l  be i nval i dat ed as a mat t er  of  subst ant i ve due pr ocess 

under  t he r at i onal  basi s t est  onl y i f  i t  i s  c l ear l y 

ar bi t r ar y and unr easonabl e,  havi ng " no subst ant i al  r el at i on 

t o t he publ i c heal t h,  saf et y,  mor al  or  gener al  wel f ar e. "   

Maj or i t y op. ,  ¶2. 6  I n appl y i ng t he r at i onal  basi s t est ,  t he 

cour t  l ooks f or  suppor t  f or  t he l aw t hat  i s chal l enged. 7  

The suppor t  f or  t he l aw need not  be expr essed on t he f ace 

of  t he l aw.    

4.  A " per mi t  use onl y zone"  i s const i t ut i onal ,  as a 

mat t er  of  subst ant i ve due pr ocess,  i f  i t  bear s a 

subst ant i al  r el at i on t o t he publ i c heal t h,  saf et y,  mor al  or  

gener al  wel f ar e. 8  A " per mi t  use onl y  zone"  i s 

unconst i t ut i onal  as a mat t er  of  subst ant i ve due pr ocess 

when i t  i s  c l ear l y ar bi t r ar y and unr easonabl e,  havi ng no 

subst ant i al  r el at i on t o t he publ i c heal t h,  saf et y,  mor al  or  

gener al  wel f ar e. 9 

5.  The " per mi t  use onl y zone"  at  i ssue i n t he i nst ance 

case i s unconst i t ut i onal  because not hi ng i n t he r ecor d or  

                                                 
5 See,  e. g. ,  maj or i t y op. ,  ¶¶28- 29,  34,  37.  

6 See,  e. g. ,  maj or i t y op. ,  ¶¶26,  34- 38,  65.  

7 Fer don v.  Wi s.  Pat i ent s Comp.  Fund,  2005 WI  125,  ¶184,  284 
Wi s.  2d 573,  701 N. W. 2d 440.  

8 See,  e. g. ,  maj or i t y op. ,  ¶¶43- 45.      

9 See,  e. g. ,  maj or i t y op. ,  ¶¶40- 42,  46.  
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i n t he Town' s ar gument s descr i bes a r el at i on bet ween t he 

" per mi t  use onl y zone"  and t he publ i c heal t h,  saf et y,  

mor al s or  gener al  wel f ar e. 10  The cour t  has not  

i ndependent l y f ound suppor t  f or  t he or di nance.  

6.  The maj or i t y opi ni on does not  det er mi ne t he 

const i t ut i onal i t y of  or di nances of  ot her  communi t i es 

s i mi l ar  t o t he Town of  Rhi ne' s or di nance at  i ssue i n t he 

i nst ant  case.   Each such or di nance has t o be exami ned 

i ndi v i dual l y t o det er mi ne whet her  i t  bear s a subst ant i al  

r el at i on t o t he publ i c heal t h,  saf et y,  mor al s or  gener al  

wel f ar e.   I n ot her  wor ds,  t he val i di t y of  an or di nance 

si mi l ar  t o t hat  of  t he Town of  Rhi ne' s shal l  be det er mi ned 

on case- by- case basi s,  wi t h t he or di nance l i ber al l y 

const r ued i n f avor  of  t he muni ci pal i t y and ent i t l ed t o a 

pr esumpt i on i n f avor  of  i t s  val i di t y. 11 

¶75 I  concur  i n t he cour t ' s  mandat e but  wr i t e separ at el y 

f or  t he r easons set  f or t h.  

                                                 
10 See,  e. g. ,  maj or i t y op.  ¶¶2,  65.  

11 See,  e. g. ,  maj or i t y op.  ¶54 n. 23.    
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